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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD zyxwvutsrqponmlkjihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBA

In the matter of Application Serial No.: 861182,052
Filed: February 2,2014
For the mark: VITAMIN BLUE
Published in the Trademark Official Gazette on January 13, 2015

VDF FUTURECEUTICALS, INC.,

Opposer/Petitioner, Opposition No. 91221928 (Parent)

v.

OWEN RYAN, Cancellation No. 92062086

Applicant/Respondent.

OPPOSER/PETITIONER'S OPPOSITION TO DEFENDANT'S
REQUEST TO RESCIND DEFAULT JUDGMENT

Pursuant to Rule 37 C.F.R. § 2.127, Trademark Trial and Appeal Board Manual of

Procedure ("TBMP") § 312.03, and Federal Rule of Civil Procedure 60(b), VDF

FutureCeuticals, Inc. ("FC") opposes Applicant/Respondent Owen Ryan's ("Defendant' s")1

Request to Rescind Default Judgment Motion. Although no default judgment has been entered

yet, FC agrees with Defendant that this motion should be treated as setting aside a default

judgment, because Defendant continues to have failed to answer when he did not attach an

answer to his motion. FC will be severely prejudiced if Defendant is allowed to continuously

ignore the rules governing these proceedings. In addition,Defendant's default was willful.

Finally, Defendant does not have a meritorious defense to the action.zyxwvutsrqponmlkjihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBA

IApplicant/Respondent Owen Ryan refers to himself as "Defendant."



InzyxwvutsrqponmlkjihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBAthe alternative, if the Trademark Trial and Appeal Board ("Board") decides to examine

this motion under the "good cause" standard for setting aside a notice of default, Defendant

cannot meet this standard either. Despite Defendant's illness, he was able to file an affirmativezyxwvutsrqponmlkjihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBA

pro semotion for summary judgment in another proceedings before the Board during the same

time period that the answers at issue were due. Further, Defendant has defaulted before in this

matter. The Board explicitly informed Defendant that he will not receive more lenient treatment

because he ispro se. Accordingly, the delay in filing an answer was the result of willful conduct

or gross neglect on the part of Defendant. As discussed below, FC will be substantially

prejudiced by the delay. Finally, Defendant does not have a meritorious defense to the new

grounds in the amended pleadings. Specifically, Defendanthas no affirmative defense to claims

of non-use and false declaration, and that Myung Sook Kim (original applicant for mark) is not

the proper applicant. Accordingly, both the Application. and Registration for "VITAMIN

BLUE" are voidab initio?

PROCEDURAL HISTORY

On May 13, 2015, FC commenced this proceeding by filing its Notice of Opposition

against the Application. FC consented to Applicant's Motion for an Extension of Answer or

Discovery or Trial Periods.

FC also filed a Petition for Cancellation on August 21, 2015 against the Registration No.

4,418,801 for VITAMIN BLUE in connection with "yogurt drinks, fruit based snack foods"

("Registration"). Thereafter, the Board consolidated theproceedings on September 11, 2015.

FC served Applicant/Respondent with discovery requests that included, interrogatories, requests

2 Defendant also does not have meritorious defenses to the claims in the initial pleadings that
there is a likelihood of consumer confusion between the VITAMIN BLUE mark and the
VITABLUE mark. As there are no meritorious defenses to the unanswered claims as discussed
herein, FC will not address the defenses to the likelihood ofconfusion claims at this time.zyxwvutsrqponmlkjihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBA
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for admission and document requests on October 27, 2015. (Declaration of Tiffany Blofield

("Blofield Decl.," ~3, Ex. A.)

On November 12, 2015, FC filed a consented motion for sixty days extension of the trial

dates due to health issues of one of the parties and based on the parties engagement in settlement

negotiations. The motion was granted.

On February 16, 2016,3 Defendant filed a consented motion tosuspend for ninety days

due to the illness of Defendant.

On April 25, 2016, Defendant's attorney filed a Request to Withdraw as Counsel based

on Defendant's failure to pay and failure to respond to his attorney. Thereafter, the Board issued

an Order allowing Defendant thirty days from May 5, 2016 "to appoint new counsel, or to file a

paper stating that Defendant chooses to represent itself."If Defendant files no response, "[t]he

Board may issue an order to show cause why default judgment should not be entered against

[Defendant] based on [Defendant's] apparent loss of interest in the proceeding." The Board

cautioned:

Although Patent and Trademark Rule 11.14 permits an entity to represent itself, it is
strongly advisable for a party who is not acquainted with thetechnicalities of the
procedural and substantive law involved inzyxwvutsrqponmlkjihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBAinter partesproceedings before the Board to
secure the services of an attorney who is familiar with such matters.zyxwvutsrqponmlkjihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBA

* * *
Any party who does not retain counsel should be familiar withthe authorities governing
this proceeding, including the Trademark Trial and Appeal Board Manual of Procedure
(TBMP), and the Trademark Rules of Practice (37 C.F.R. Part 2),

* * *

Strict compliance with the Trademark Rules of Practice, andthe Federal Rules of Civil
Procedure (where applicable), is required of all parties before the Board, whether or not
they are represented by counsel.

3An amended motion to suspend was filed on February 18, 2016,because certain dates had been
inadvertently omitted from the prior motion.
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Defendant failed to comply with the Order by responding within thirty (30) days.

Instead, Defendant filed a late response and cited his health problems as an excuse. Further,

Defendant stated that he would represent himself. The Boardreset the trial dates.

On August 16,2016, FC moved to amend both the Notice of Opposition and the Petition

for Cancellation to assert the claims of non-use and false declaration, and that Myung Soo Kim

(original applicant for mark) is not the proper applicant. As a result, the Application and

Registration for "VITAMIN BLUE" arezyxwvutsrqponmlkjihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBAvoid ab initio.

On September 15, 2016, the Board accepted these amendments as the operative pleadings

in this consolidated proceeding. The Board allowed Defendant until October 15, 2016 to file his

answer to the amended pleadings in each of the above consolidated proceedings.

During this time, Defendant was actively participating in the opposition proceedings

brought by Red Bull GmbH ("Red Bull") against Defendant's application for the "VITAMIN

RED" mark in Opposition No. 91152588. Specifically, Defendant affirmatively filed

Applicant's Motion for Partial Summary Judgment on September 27,2016, and filed a correction

of incorrectly identified filings on October 6, 2016. Finally, on October 21, 2016, Defendant

filed a Revised Motion for Partial Summary Judgment.

Defendant failed to file an amended answer to the Amended Notice of Opposition or

Amended Petition for Cancellation in the consolidated proceedings involving the "VITAMIN

BLUE" marks. On October 26,2016, the Board issued a Notice ofDefault. On November 25,

2016, Defendant filed the Request to Rescind Default Judgment, but did not file or attach an

amended answer to the Amended Petition for Cancellation or Amended Notice of Opposition.
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ARGUMENT zyxwvutsrqponmlkjihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBA

Although FC wishes Defendant and his wife the best with theirhealth, this does not

justify Defendant's lack of attention to this matter while he affirmatively filed a summary

judgment in another proceeding before the Board. Defendanthas already benefitted once from

the Board's agreement to reinstate the case when he previously failed to meet deadlines.

Defendant's health issues cannot continue to be a basis for not resolving this dispute-especially

when Defendant is actively participating in another proceeding before the Board.

1. Defendant Cannot Meet Either Standard For Obtaining Relief.

Under either standard to set aside a notice of default or default judgment, Defendant

cannot prevail in light of his actions of picking and choosing which Board proceedings he will

participate in at what time. Further, FC will be severely prejudiced if Defendant can continue to

drag out these proceedings and not follow the rules. Finally, Defendant has no meritorious

defense to the claims in the amended pleadings. Accordingly, the Board should deny

Defendant's motion to rescind default judgment.

A. Defendant cannot meet the "good cause" standard set forthin Rule
55(c) to avoid default judgment.

The Board issued a Notice of Default. To the extent that the Board construes

Defendant's motion as a motion to set aside the Notice of Default, then Rule 55(c) and TBMP

§312.02 would apply. Defendant cannot show the "good cause"necessary to set aside the Notice

of Default here.

To determine whether there is "good cause" to set aside a notice of default, the defendant

must show:zyxwvutsrqponmlkjihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBA"(1) the delay in filing an answer was not the result of willful conduct or gross

neglect on the part of the defendant, (2) the plaintiff will not be substantially prejudiced by the

delay, and (3) the defendant has a meritorious defense to theaction." TBMP § 312.02;zyxwvutsrqponmlkjihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBADeLorme
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Publ'g Co.zyxwvutsrqponmlkjihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBAv. Eartha's Inc.,60 U.S.P.Q.2d 1222, 1224, 2000 WL 33321172 (T.T.A.B. 2000)

(denying motion to set aside notice of default).

All three factors must be present to constitute "good cause." DeLorme PublzyxwvutsrqponmlkjihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBA's Co., 60

U.S.P.Q.2d at 1224. Despite not finding prejudice or that the defense was not meritorious, the

Board denied a motion to set aside a notice of default where the delay "was the result of

applicant's willful conduct and gross neglect."Id.

1. Defendant's actions are willful and/or constitute gross neglect.

Here, Defendant has not filed an answer to the Amended Petition for Cancellation or

Amended Notice of Opposition to this day. His health problems did not prevent Defendant from

affirmatively moving for summary judgment in apro se capacity against Red Bull in the

Opposition Proceeding related to his application for the "VITAMIN RED" mark in Opposition

No. 91152588. Defendant filed summary judgment memoranda during the time he should have

also filed Answers in this Opposition Proceeding and Cancellation Proceeding related to the

VITAMIN BLUE mark at issue in this Consolidated Proceeding.Defendant's actions in

choosing to affirmatively participate in the proceeding related to the "VITAMIN RED"

application against Red Bull, but not to participate in thisproceeding (namely Opposition

91221928 (parent) and Cancellation No. 92062086), constituted willful conduct and/or gross

neglect.

2. Opposer/Petitioner FC will beprejudicedif this motion is granted.

As the Board informed Defendant in its Order, "[s]trict compliance with the Trademark

Rules of Practice, and the Federal Rules of Civil Procedure (where applicable), is required of all

parties before the Board, whether or not they are represented by counsel." Without such

compliance, opposing parties, such asFC, suffer prejudice.See e.g., Residential Roofing Union

Local 30-B of United Slate TilezyxwvutsrqponmlkjihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBA& Composition Roofers, Damp and Waterproof Workers' Ass 'n
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v.zyxwvutsrqponmlkjihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBAMezicco, 55 F.R.D. 516, 518 (E.D. Pa. 1970) (denying motion to vacate default judgment

where "diligent parties are entitled to be protected against interminable delay and uncertainty as

to their legal rights").

Here, Opposer/Petitioner FC has followed the rules. However, this is not the first time

Defendant has failed to follow the rules. FC will continue tobe prejudiced if the notice of

default is set aside. FC has been patiently trying to resolvethis dispute and previously consented

to extensions.

3. Defendant does not have a meritorious defense to the claims in the unanswered
Amended Petition for Cancellation and Notice of Opposition.

Defendant does not have meritorious defenses to FC's allegations regarding non-use and

false declaration. A notice of default judgment should not be set aside where there is no

meritorious defense.See Classic Gallery, Inc.v. Classic Gallery Co.,No. 92-CV-60387, 1994

WL 159494, *1 (E.D. Mich. March 2, 1994) (denying motion to set aside default judgment and

finding no meritorious defense);United Statesv. One Lot Or Parcel of Land In Austin,838 F.

Supp. 318, 319 (E.D. Tex. 1993) (same);Chandler Leasing Corp.v. UCC, Inc., 91 F.R.D. 81,84

(N.D. Ill. 1981);Brand v. NCC Corp., Through Its Div. Nat. Toll Free Mktg.,540 F. Supp. 562,

564,218 U.S.P.Q. 507 (E.D. Pa. 1982) (finding that lack of a meritorious defense to trademark

infringement claim was an alternative ground to not vacate the default judgment);Trachtman v.

T. M S. RealtyzyxwvutsrqponmlkjihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBA& Fin. Servs., 393 F. Supp. 1342, 1347 (E. D. Pa. 1975);Us. v. Topeka

Livestock Auction, Inc.,392 F. Supp. 944, 951 (N.D. Ind. 1975) (denying motion to set aside

entry of default under "good cause" standard).

Indeed, "an absolutely essential criteria to setting asidea default entry is that the

defendant claim with specificity a meritorious defense."Topeka Livestock Auction,392 F. Supp.

at 951;see Trachtmanv. T. M S. Realty & Fin. Servs., 393 F. Supp. at 1347. "A conclusoryzyxwvutsrqponmlkjihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBA
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statement that such a defense exists is not sufficient."zyxwvutsrqponmlkjihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBATopeka Livestock Auction,392 F. Supp. at

951.

Where allegations of use of the mark in commerce for the identified goods, at the time of

filing of an application are false, then the application wasvoid ab initio. See ShutEmDown

Sports, Inc.v. Carl Dean Lacy,102 u.S.P.Q.2d 1036 (T.T.A.B. 2012);Norty Ltd. v. Roy Daly

Smoothe,Cancellation No. 92054126 (Oct. 27, 2014) (finding registration void ab initio where

there were no documents reflecting a sale of goods).

Here, then Applicant Myung Sook Kim did not use the mark at thetime of the filing of

the applications. Instead, Defendant claims that he used the mark on her behalf.(SeeMotion to

Amend filed with Blofield Decl. Ex. B, at Req. Nos. 209zyxwvutsrqponmlkjihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBA& 210.) Further, documentary

evidence shows that the company Antioxidant Farms, Inc. wasthe actual user of the mark.(Id. at

Ex. C.) There is no evidence that Myung Sook Kim ever used the mark. Consequently, FC's

allegations are sufficient to establish a prima facie case.

Defendant does not have meritorious defenses to FC's allegations regarding Myung Soo

Kim not being the proper applicant. The actual owner must apply-not an individual who works

for a company or as a joint venturer. TMEP § 1201.02(b) explicitly states that "an application

must be filed by the party who is the owner of (or is entitled touse) the mark as of the

application filing date." When an application is filed in the name of the wrong party, this defect

cannot be cured by amendment or assigmnent. 37 C.F.R. § 2.71(d); TMEP § 803.06;see Saul

Zaentz Co., Thev. Frodo's Concepts, LLC,Opp'n No. 91154096 (T.T.A.B. Mar. 19, 2004). If

an applicant does not actually own the mark on the application filing date, the application is void.

See, e.g., Huangv. Tzu Wei Chen Food Co.,849 F.2d 1458, 7 U.S.P.Q.2d 1335 (Fed. Cir. 1988)

(holding application filed by individual two days after transfer to newly-formed corporation waszyxwvutsrqponmlkjihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBA
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void);zyxwvutsrqponmlkjihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBAGreat Seats Ltd.v. Great Seats, Inc.,84 U.S.P.Q.2d 1235, 1244 (T.T.A.B. 2007);In re

Tong Yang Cement Corp.,19 U.S.P.Q.2d 1689 (T.T.A.B. 1991) (holding application filed by

member of joint venture void where mark was owned by the jointventure).

TMEP § 1201.02(c) provides that an application is void if: "(i) the president of a

corporation filing when the corporation itself is the owner; . .. or (iv) a joint venturer files

individually instead of the duly-formed joint venture."See Tracie Martyn, Inc.v. Tracy Artman,

Opp'n No. 91173009 (T.T.A.B. May 1, 2008) (finding application void ab initio where the

applicant was an individual with no reference to or mention of her capacity as an officer or the

company that was using the mark in connection with its goods).

If a use-based application is filed in the name of someone other than the owner of the

mark, then it is voidab initio. See, e.g., Am. Forestsv. Sanders,54 U.S.P.Q.2d 1860 (T.T.A.B.

1999) .. TheAmerican Forestscase is particularly instructive here. In that case, an individual

filed an intent-to-use application, but the record revealed the actual commercial enterprise was a

partnership composed of the applicant and her husband.Id. at 1861. The Board found "it was

the intention of Barbara Sanders [the applicant] for the mark LEAF RELEAF and design to be

used in the future by a partnership composed of herself and her husband." Id. at 1863.

The Board found the record demonstrated the "true entity which had a bona fide intent to

use the mark ... was not Barbara Sanders an individual, but rather was a partnership consisting

of Stephen Sanders and Barbara Sanders."Id. "Indeed, the evidence also shows, to use Barbara

Sanders own words, that Mr. Sanders 'had the primary role' inthe partnership." Id. at 1864.

The Board held that the applicant had no bona fide intent to use the mark "in her capacity as an

individual," but it was a corporation or partnership which has the actual bona fide intention to

use a particular mark, then the application will be deemed tobe void ab initio. Id. at 1863.
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Similarly, if only one member of a joint venture or partnership files for the trademark

application that is being used by the joint venture, then theapplication is voidzyxwvutsrqponmlkjihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBAab initio. Kristin

Marie Conolty d/b/a Fairway Fox Golfv. Conolty O'Connor NYC LLC, Opp'n No. 91206045

(T.T.A.B. July 3,2014) (finding application voidab initio, because applicant was not sole owner

of the mark, rather the joint venture involving both applicant and respondent was the owner).

Further, "[a]ny trademark rights resulting from the individuals' activities inured to the benefit of

the business, jointly owned by the individuals, rather thanthe individuals themselves."Id.

Here, it is undisputed that Myung Sook Kim did not use the mark. Rather, there is

evidence that Antioxidant Farms, Inc. and Owen RyanzyxwvutsrqponmlkjihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBA& Associates used the mark. Specifically,

in response to Request No. 209 (Admit that the VITAMIN BLUE Mark is purported to be used

and has always been intended to be used by Antioxidant Farms), Applicant states:

Antioxidant Farms was not .operating as a legal entity. The use was by Owen
Ryan. Vitamin Blue was used and promoted as an Antioxidant Farms product,
but separately used and promoted by Applicant. That use as anAntioxidant
product was to the exclusion of use of Vitamin Blue as an independent mark by
[A]pplicant.

(Blofield Dec!. Ex. B.)

In response to Request No. 210 (Admit that the VITAMIN BLUE Mark has never been

used or intended to be used by Myung Sook Kim as an individual), Applicant states:

Applicant incorporates by reference its response to Request 209. Applicant and
Myung Sook Kim are partners with respect to Vitamin Blue. Theactual use of
the mark was done for her [Myung Sook Kim] by Owen Ryan.

(Jd.)

Applicant served answers to interrogatories and responsesto document requests on

January 21,2016.(Id. Exs. D& E.) In connection with these responses, the only documents that

Applicant produced related to actual use in commerce of the VITAMIN BLUE mark were with
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respect to AntiOxidant Farms, Inc.'s use of the mark and one invoice from an LLC named Owen

RyanzyxwvutsrqponmlkjihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBA& Associates, LLC.zyxwvutsrqponmlkjihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBA(See id.) Myung Sook Kim did not use the mark-and certainly did

not use the mark in her individual capacity. There was no mention of either Antioxidant Farms,

Inc. or Owen Ryan& Associates in the Application. Accordingly, the wrong applicant filed the

applications for VITAMIN BLUE and the application and registration are voidab initio. Even

if Defendant had answered, there are no meritorious defenses to these claims.zyxwvutsrqponmlkjihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBA

B. Defendant cannot meet the standard setforth in Rule 60(b).

Both parties agree that the standard for setting aside a default judgment should apply here

under Federal Rule of Civil Procedure 60(b). Defendant brought his motion to rescind or set

aside the default judgment. Moreover, Defendant failed to properly respond within the deadline

set by the Board. Specifically, TBMP §312.01 provides that adefendant who is responding to a

notice of default should submit the late answer with the response. Defendant did not do so. To

this day, Defendant has failed to file an answer to the Amended Notice of Opposition or the

Amended Petition for Cancellation.

The same factors as under the "good cause" standard apply to set aside a default

judgment, but they are applied less leniently.SeeTBMP § 312.03; Rule 60(b);see Classic

Gallery, Inc., 1994 WL 159494, *1 (denying motion to set aside default judgment, because

among other things there was no meritorious defense). A party's "inattention and carelessness

must still be construed as constituting inexcusable neglect, and moreover, cannot properly be

deemed to constitute 'inadvertence' within the meaning of Rule 60(b) FRCP."Marriott Corp. v.

Pappy's Enter., Inc.,192 U.S.P.Q. 735, 1976 WL 21161, *2 (T.T.A.B. 1976). For the same

reasons as above, Defendant does not meet the more stringentstandard under Rule 60(b).
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II. CONCLUSION zyxwvutsrqponmlkjihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBA

FC respectfully requests that the Board deny Defendant's Request to Rescind Default

Judgment Motion.

Dated: December 8,2016

225 South Sixth Street
Suite 3500
Minneapolis, MN 55402
(612) 604-6400 (Telephone)
(612) 604-6800 (Facsimile)

ATTORNEYS FOR OPPOSER
VDF FUTURECEUTICALS
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD zyxwvutsrqponmlkjihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBA

In the matter of Application Serial No.: 861182,052
Filed: February 2,2014
For the mark: VITAMIN BLUE
Published in the Trademark Official Gazette on January 13, 2015

VDF FUTURECEUTICALS, INC.,

Opposer/Petitioner, Opposition No. 91221928 (Parent)

v.

OWEN RYAN, Cancellation No. 92062086

Applicant/Respondent.

CERTIFICATE OF SERVICE BY MAIL

This is to certify that on this 8th day of December, 2016, I served by U.S. Mail a true and correct
copy of the following document:

• Opposer/Petitioner's Opposition to Defendant's Requestto Rescind Default
Judgment Motion.

in the above-captioned action to the following at the last known address, to-wit:

Owen Ryan
2227 Rexford Rd.
UnitD
Charlotte, North Carolina 28211

Email: owenryan@yahoo.comzyxwvutsrqponmlkjihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBA

12790565vI
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD zyxwvutsrqponmlkjihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBA

In the matter of Application Serial No.: 86/182,052
Filed: February 2,2014
For the mark: VITAMIN BLUE
Published in the Trademark Official Gazette on January 13, 2015

VDF FUTURECEUTICALS, INC.,

Opposer/Petitioner, Opposition No. 91221928 (Parent)

v.

OWEN RYAN, Cancellation No. 92062086

Applicant/Respondent.

DECLARATION OF TIFFANY BLOFIELD IN SUPPORTzyxwvutsrqponmlkjihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBAOF
OPPOSER/PETITIONER'S OPPOSITION TO DEFENDANT'S REQUEST T O

RESCIND DEFAULT JUDGMENT

The undersigned, being hereby warned that willful false statements and the like so made

are punishable by fine, or imprisonment, or both, under 18 U.S.C. § 1001, and that such willful

false statements and the like may jeopardize the validity ofthis document declares that:

1. I am an attorney duly licensed to practice law in the State of Minnesota. I am

presently associated with the law firm of Winthrop& Weinstine, P.A., 225 South Sixth Street, Suite

3500, Minneapolis, Minnesota 55402, and as such I am currently participating in the representation

of Opposer VDF FutureCeuticals, Inc. ("Opposer" or "FC") inthe above-captionedmatter.

2. This Declaration is submitted in support of FC's Opposition to Defendant's

Motion to Rescind Default Judgment and is based upon my personal knowledge.

3. On October 27, 2015, FC served upon Applicant written discovery requests. A

true and correct copy of the letter serving the written discovery requests is attached asExhibit A.



4. On February 11, 2011, AntiOxidant Farms, Inc. was incorporated in Delaware; a

true and correct copy of the Incorporation Certificate is attached aszyxwvutsrqponmlkjihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBAExhibit A.

5. Applicant served responses to requests for admission on January 20,2016. A true

and correct copy of the Responses to Requests for Admission are attached asExhibit zyxwvutsrqponmlkjihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBAB.

6. The only documents that Applicant produced that related to actual usezyxwvutsrqponmlkjihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBAIn

commerce of the VITAMIN BLUE mark were with respect to AntiOxidant Farms, Inc.'s use of

the mark and one invoice from an LLC named Owen Ryan& Associates, LLC. True and correct

copies of these documents are attached asExhibit c.

7. Applicant served answers to interrogatories on January 21, 2016. A true and

correct copy of the Answers to Interrogatories are attachedasExhibit D.

8. Applicant served responses to document requests on January 21, 2016. A true

and correct copy of the Responses are attached asExhibit E.

FURTHER YOUR DECLARANT SAYETH NOT

Date: IzyxwvutsrqponmlkjihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBA~/1(zyxwvutsrqponmlkjihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBA11 b---'--"--------+-/------I..L--I-/ ~ __zyxwvutsrqponmlkjihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBA
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Exhibit A



October 27,2015

VIA U.S. FIRST CLASS MAIL

Mr. Jay Begler, Esq.
NiesarzyxwvutsrqponmlkjihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBA& Vestal, LLP
90 New Montgomery St.
San Francisco, CA 94105

ATTORKJlYS AND COUNSF.LORS AT LAW

Trllany A. Bloftcld
Direct Dial: (612) 604·6684
Direct Fax: (612) 604·6884-
tbloflcld@winthrop.com

RE:zyxwvutsrqponmlkjihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBAVDF Futureceuticals, Inc. v. Owen Ryan
Opposition No.zyxwvutsrqponmlkjihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBA912219281 Cancellation No. 92062086
Our File No. 11417.411

Dear Mr. Begler:

Enclosed and served upon you via U.S. First Class Mail, please find a true and correct copy of
the following documents:

1. Opposer's First Set ofInterrogatories;

2. Opposer's First Set of Requests for Production of Documents to Applicant; and,

Sincerely,

3. Opposer's First Set of Requests for Admissions.

WINTHROP& WEINST~' P.A

~J!ff.
TAB;gr
Enclosures

I,
!
I
!
j
IzyxwvutsrqponmlkjihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBA

I I071556vl

C.\I'd,I..\ T(lWI.RI Suite 3500 I 27.5South Sixth Str('CII Mtuncapolls, Mi'-:55402·4629I MAIN:(612) 601·6400 J F....x: (612) 604·6800 I www.winthrup.com I A Pr~rc.uJ(ln(l1 tiStQ(io(Ion



Exhibit B



Jay Begler,
Niesar & Vestal LLP
90 New Montgomery Street
San Francisco, CA 94109
Telephone: (415) 882-5300 Ext 238
Facsimile: (415) 882-5400
Jbegler@nvlawUp.com

Attorneys for Applicant/Petitioner
OWEN RYAN

Mark: VITAMIN BLUE zyxwvutsrqponmlkjihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBA

IN THE UNITED STATES PATENT AND TRADEMARK OFFICE

IN THE TRADEMARK TRIAL AND APPEAL BOARD

VDP FUTURECEUTICALS, INC.,

Opposer/RespondentzyxwvutsrqponmlkjihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBA

v.

OWEN RYAN

Applicant/Petitioner

Responses & Objections To Requests for

Admission

Opposition No. 91221928

Application No. 86182052

APPLICANT'S RESPONSES AND OBJECTIONS TO OPPOSER'S REQUESTS FOR
ADMISSION



Preliminary Statement:

Unless Opposer's specific requests for admission are denied or objected to below

they shall be deemed admitted, provided however, that Applicant reserves the right to object to

the introduction or use of such admissions on the grounds of relevancy and/ or materiality and/or

that they have any probative value.zyxwvutsrqponmlkjihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBA

GENERAL OBJECTIONS

Pursuant to Fed. R. Civ. P. 26 and 36, Applicant hereby objects to Opposer's First

Requests for Admissions (collectively, "Requests") as follows:

Each of Applicant's responses, in addition to any specifically stated objections, is subject

to and incorporates the following General Objections. The assertion of the same, similar, or

additional objections or a partial response10an individual Request does not waive any of

Applicant's General Objections.

1. Applicant objects to these Requests to the extent that they are overbroad and

unduly burdensome and impose obligations in excess of thoseimposed by the Federal Rules of

Civil Procedure. Without limiting the generality of the foregoing they are burdensome in that

they require reading of over 100 pages of web pages, some of which are illegible.

2. Applicant objects to these Requests to the extent that they seek to impose burdens

or obligations inconsistent with, or in excess of, those imposed by the Federal Rules of Civil

Procedure, or any other applicable rules and statutes. Applicant will respond to each of the

Requests in accordance with the requirements of the FederalRules.



3. Applicant objects to these Requests to the extent that they seek information that is

neither relevant to the claims or defenses of any party to this Proceeding, nor reasonably

calculated to lead to the discovery of admissible evidence.

4. Applicant objects to these Requests to the extent that they seek informationzyxwvutsrqponmlkjihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBA
I

protected from disclosure by the attorney-client privilege, the attorney work product doctrine, or

any other applicable privilege, protection, or immunity. No information subject to such

privilege, protection, or immunity will be provided.zyxwvutsrqponmlkjihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBA

S. The inadvertent disclosure by Applicant of information protected by the attorney-

client privilege, the attorney work product doctrine, or any other applicable privilege, protection,

or immunity, shall not constitute a waiver by Applicant of such protection.

6. In response to these Requests, Applicant does not concedethat any of the

responses or information contained herein is relevant or admissible. Applicant reserves the right

to object, on the grounds of competency, privilege, relevance, materiality, or otherwise, to the

use of this information for any purpose, in whole or in part, in this action or in any other action.

7. Applicant objects to these Requests to the extent that they call for legal

conclusions or otherwise attempt to re-cast legal issues asfactual matters. See, e.g., Lakehead

Pipe Line Co. v. Am. Home Assurance Co., 177 F.R.D. 454, 458 (D. Minn. 1997) (finding

requests for ratification oflegal conclusions applied to operative facts of the case to represent

improper request for admission of pure matter of law); English v. Cowell, 117 F.R.D. 132, 135

(C.D. Ill. 1986) (holding that requests for admission of existence of statute or that party is subject

to statute constitute improper requests for legal conclusion).

8. Applicant objects to any Request that employs imprecise specifications of the

information sought as vague and ambiguous.



9. Unless otherwise stated, Applicant will not provide any information encompassed

by the foregoing objections.

10. The following Responses reflect Applicant's present knowledge, information and

belief and may be subject to change or modification based on Applicant's further discovery, or

facts or circumstances which may come to Applicant's knowledge. Applicant specifically

reserves the right to further supplement, amend or otherwise revise their Responses to these

Requests in accordance with Fed.zyxwvutsrqponmlkjihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBAR. Civ. P. 26(e).

With respect to all Requests to which Opposer attached documents, Applicant reserves the

following objections to such Requests for Admission: Applicant reserves the right to object to

the truth of the statements made in the documents referred toin said requests, the admissibility or

relevance of such documents referred to in such requests and/ or the admissibility of said

documents. Applicant further reserves the right to object to the probative value of such

documents with respect to those that are reproductions of web pages, in particular that there is no

foundation showing a) that said web pages are read, b) the number of people landing on said web

pages, c) return visits by readers to said web pages, d) the length oftime said web pages have on

the web e) whether during such period of use said web pages have been altered in any material

way andf) to the extent that said publications does not specifically refer to a product bearing the

mark VITABLUE, Applicant reserves the right to such documents on the ground that they are

not material or relevant.



RESPONSES AND OBJECTIONS

REQUEST NO. 10: Admit that the mark VITABLUE® depicted in U.S. Registration No.

2,849,217 was first used in commerce by Opposer on October 11,2002.

REQUEST NO. 11: Admit that the mark VITABLUE® depicted in U.S. Registration No.

2,885,094 was first used in commerce by Opposer on October II, 2002.zyxwvutsrqponmlkjihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBA
'~

REQUESTNO. 12: Admit that the mark VITABLUE®depicted in U.S. Registration No.

3,074,359was first used in commerceby Opposer on October 11,2002.

RESPONSE Applicant objects to Requests 10, 11, and 12 in thatthey call for

information not independently known to Applicant or verifiableby Applicant, namely that such

use actually occurred on the dates stated in said registrations. Applicant admits only that said

registrationsstate that the marks were used on October 11,2002.

REQUESTNO. 13:Admit that the mark VITABLUE®depicted in U.S. Registration No.

2,849,217 is distinctive

REQUEST NO. 14: Admit that VitaBlue® and D.esigndepicted inU.S. Registration No.

2,885,094 is distinctive.

REQUESTNO. 15: Admit that the VITABLUE® mark depicted in U.S. Registration No.

3,074,359®is distinctive.

RESPONSE Applicant Objects to Requests 13, 14 and 15 in that they require that

Applicant draws a legal conclusion, namely as to the nature of "distinctive" and is not a matter

within the scope of Rule 26(b)(I) of the Federal Rules of Civil Procedure. Accordingly, this is not

a proper request for admission and the Defendant objects thereto.

REQUEST NO. 29: Admit that Applicant was aware of Opposer's VITABLUE

Registrations in connection with dietary supplements prior to January 13,2015.



RESPONSE Denied in so far as "Dietary Supplements" are only set forth in one of

Opposer's registrations. Applicant admits that a single registration of Opposer covers dietary

supplements. Without waiver of the foregoing objection, Applicant admits it was aware of

Opposer's registrations prior to the date stated.

REQUEST NO. 32 Admit that Applicant conducted a trademark search to determine the

availability of Applicant's Mark prior to filing Applicant's Application on February 2, 2014

REQUEST NO 33: Admit that Opposer's Registrations came up inthe trademark search

performed prior to filing Applicant's applications on February 2,2014

RESPONSE to Requests 32 and 33: Applicant objects to Requests 32 and 33 in that they

imply that Applicant conducted a second search on or shortlybefore filing its application. To the

extent of such implication the requests are denied; only onesearch was performed and that was

in 2009. Applicant admits that in such search Opposer's marks came up.

REQUEST NO. 34: Admit that Applicant has not spent any money to promote

Applicant's Goods under Applicant's Mark.

Denied. Applicant has spent money to promote Applicant's Goods under Applicant's

Mark. Details as to such spend are set forth in Applicant's responses to Opposer's

Interrogatories.

REQUEST NO. 36: Admit that Applicant has no evidence to support a date of first use

prior to January 6, 2014.

RESPONSE Applicant objects to this request as it is incomplete and thus vague in that it

does not refer to a particular mark or product.

REQUEST NO. 37: Admit that Exhibit A is a true and correct internet page from

FutureCeuticals' website http://www.futureceuticals.com/stating that "FutureCeuticals is a



vertically integrated industry leader in the supply and development of' standardized

nutraceuticals, functional food and cosmetic ingredients. We are the partner of choice for the

world's top food, beverage, dietary supplement and pharmaceutical companies."

REQUEST NO. 38: Admit that Exhibit B is a true and correct copyof a website for the

PROSPECTOR® stating that FutureCeuticals' VitaBlue® WildBlueberry Extract Plus,

12% Anthocanins (N208.1) "can be used as a flavoring in both foods and beverages and as a

functional food additive. "

REQUEST NO. 39: Admit that Exhibit C is a true and correct copyof

FutureCeuticals' Web site showing that FutureCeuticals sells "yogurt powder: with rich amounts

of lactic acid, protein, calcium and vitamins, yogurt makesa nutritious addition to digestive

health products"zyxwvutsrqponmlkjihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBA

RESPONSE Applicant objects to Requests 37, 38, 39, in that the Applicant has no

independentknowledge of the facts stated in such requests and therefore to the extent that such

requests require such independent knowledge and since Opposer has not provided testimony to

verify or establish such facts, the requests are inappropriate. Without waiver of such objection,

Applicant admits only that that the exhibits are true copiesof the documents identified in such

Requests and say what they are purported to say, but does not concede that said copies are

admissible or relevant or the truth of what is stated in such documents or that such Documents

are probative.

REQUEST NO. 40: Admit that FutureCeuticals' licensees sellsupplements that are added

to milk andjuice.

RESPONSE: Applicant objects to Request 40 in that it has no independentknowledge of

the facts stated therein nor are they verifiable without discovery by Applicant and therefore such



request is inappropriate under Federal Rule 26. Further, tothe extent that such Request as drafted

is broad enough to cover licensees for all of its products andnot for its VITABLUE products

Applicant objects on the ground that that it seeks information that is neither relevant to the

claims or defenses of any party to this Proceeding, nor reasonably calculated to lead to the

discovery of admissible evidence.

REQUEST NO. 41: Admit that Exhibit D is a true and correct internet page for the

product SPIRU- TEIN®! POWDER that contains VitaBlue® and isadded to "8 fl.oz. of skim

milk, whole milk, or juice."

REQUEST NO. 42: Admit that Exhibit E is a true and correct internet page for the

product Nature's Plus SPIRU- TEIN®! Shake Blueberries and Cream that contains VitaBlue®

and is added to"8 fl.oz. of skim milk, whole milk, orjuice andmix (or shake) until smooth."

REQUEST NO. 43: Admit that Exhibit F is a true and correct internet page for the

product Nature's Plus SPIRU-TEIN®! Shake Blueberries and Cream (8 packets) that contains

VitaBlue® and is added to "8 fl.oz. of skim milk, whole milk, or juice and mix ( or shake) until

smooth."

REQUEST NO. 44: Admit that Exhibit G is a true and correct internet page for the

product Nature's Plus SPIRU-TEIN®! High Protein Energy Shakes.·zyxwvutsrqponmlkjihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBA

RESPONSE: Applicant objects to Requests 41, 42, 43, and 44 in that the

Applicant has no independentknowledge of the facts stated in such requests and

therefore to the extent that such request require such independent knowledge and since

the Opposer has not provided testimony to verify or establish such facts, the requests are

inappropriate. Applicant admits only that that the exhibits are true copies of documents



identified in such Requests and says what it says, but does not concede that said copies

are admissible or relevant or the truth of what is stated in such documents. Applicant

further reserves the right to object to the probative value of such documents in particular

that there is no foundation showing a) that said web pages areread, b) the number of

people landing on said web pages, c) return visits by readersto said web pages, d) the

length of time said web pages have on the web and e) whether during such period of use

said web pages have been altered in any material way.

REQUEST NO. 45: Admit that there are advertisements for yogurt with dietary

supplements or as separate products.

RESPONSE Applicant admits that there are advertisements for yogurt. .As to

advertisements for yogurt with dietary supplements objects to Request 45 in that it has no

independent knowledge of the facts stated therein nor are they verifiable without research by

Applicant and therefore such request is inappropriate under Federal Rule 26. Further, Applicant

objects to this Request to the extent that it seeks and admission that is neither relevant to the

claims or defenses of any partyto this Proceeding, nor reasonably calculated to lead to the

discovery of admissible evidence.

REQUEST NO. 46: Admit that Exhibit H is a true and correct internet page showing that

Smoothie King sells Yogurt D-Lite® along with its smoothies.

REQUEST NO. 47: Admit that Exhibit I is a true and correct internet page showing that

the DSM Web site discusses "drinking"yogurt.

RESPONSE: Applicant objects to Requests 46 and 47 in that theApplicant has no

independent knowledge of the facts stated in such requests and therefore to the extent that



such requests require such independent knowledge and sinceOpposer has not provided

testimony to verify or establish such facts, the requests are inappropriate. Applicant

admits only that that the exhibits are true copies of documents identified in the Requests

and says what it says, but does not concede that said copies are admissible or relevant01'

the truth of what is stated in such documentsApplicant further reserves the right to object

to the probativevalue of such documents in particular that there is no foundation showing

a) that said web pages are read, b) the number of people landing on said web pages, c)

return visits by readers to said web pages, d) the length oftime said web pages have on

the web and e) whether during such period of use said web pageshave been altered in

any material way.

REQUEST NO. 48: Admit that consumers will necessarily believe that there IS an

association with Futuref.euticals' VITABLUE® nutritional supplement when they see "Vitamin

blue" used in connection with Applicant's Goods.

RESPONSE: Denied. Applicant objects to this Request on several grounds. First, it

assumes that Opposer sells a VITABLUE "nutritional supplement" which Applicant has denied,

for reasons stated in its answers to interrogatories. Second, Applicant objects to this Request in

that it calls for speculation and a legal conclusion. As explained in such answer, Opposer sells

ingredients for nutritional supplements, but not nutritional supplements. Without waiver of said

objection, Applicant denies that such belief would occur given the difference in the parties'

respective products and channels of trade; and the difference in the marks themselves. Opposer

via its own website characterizes itself as a business to business company and that it does not sell

to retail consumers. Further, said products of Opposer are sold in bulle. Given the foregoing,



there will be no such association. Finally, no evidence has been provided by Opposer that

VITABLUE would be considered or understood by consumers to be VrTAMIN BLUE or that

when such mark is seen in a purchasing context that it would beassociated with Opposer.

Further Applicant has not yet taken discovery but believes that Opposer does not promote its

brand to members of the general public, but only to intermediate companies that purchase its

products for incorporationzyxwvutsrqponmlkjihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBAinto other products. The failure to promote among other thing makes

the mark VITABLUE with respect the purchasing retail publicweak thus making the association

referred to highly unlikely. In general and without waivingadditional arguments, for the reasons

stated above Applicant denies that there is an associationwith Opposer's marks.

REQUEST NO. 49: Admit that the Principal Register contains numerous marks that are

registered for nutritional or dietary supplements and yogurt, including the following:

• WEIGHTWATCHERS® (U.S. Reg. No. 2~71,486)
• O.F.F. CERTlFIERS®zyxwvutsrqponmlkjihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBA(U.S. Reg.No. 4,286,565)
• UL~® (U.S. Reg. No. 4,178,136)
• ANKASCIN® (U.S. Reg. No. 4,286,630)
• VIGJIS® (U.S. Reg. No. 4,283,597)
• BIFIVITAL® (U.S. Reg. No. 4,210,512)zyxwvutsrqponmlkjihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBA

~• ® (U.S. Reg. :No.4,252,506)
• PROEQUOL® (U.S. Rcg~No. 4,,141,303)
• LBC80R® (U.S. Reg. No. 4,130,411)
• KOAKOA® (U.S. Reg. No. 4,137,418)

RESPONSE: Applicant objects to this request in that it is burdensome requiring research

on the part of Applicant and requests knowledge not within the possessionof the Applicant.

Further the Request relates to information that is not relevant to this proceeding. Without

limiting the generality of the preceding objection, Applicant submits that registrations per se are

not tantamount to use and thus the information requested is irrelevant. Applicant further objects



to the term "numerous" as vague in that there are no criteria set forth for this term. Without

waiver of such objections, Applicant denies this request onthe ground that nine registrations as

set forth by Opposer are not "numerous," particularly because TESS reveals over 53000 marks

covering dietary supplements.

REQUEST NO. 50: Admit that Opposer's customers and potential customers overlap

with the customers and potential customers who use and/or purchase Applicant's Goods.

RESPONSE First, Applicant objects to this Request in so far as it does not specify

Opposer's VitaBlue products (Products other than VitaBlueproducts shall be referred to as:

"Other Products,") With respect to such Other Products Applicant objects to this Request in that

to the extent that it seeks information that is neither relevant to the claims or defenses of any

party to this Proceeding, nor reasonably calculated to leadto the discovery of admissible

evidence. Without waiver of said objections, Applicant denies this request. Opposer via its own

website characterizes itself as a business to business company and that it does not sell to retail

consumers. Further, said products of Opposer are sold in bulk Applicant sells only products that

are sold at retail. The customers of Applicant and Opposer are distinctly different. Hence there is

no overlap in customers. Applicant further objects to the use of the term "Potential Customers"

in that "potential customers" are not defined.

REQUEST NO 51. Admit that Applicant registered and uses the VITAMIN BLUE mark

in connection with yogurt.

RESPONSE: Denied, the registration and use is for Yogurt Drinks.

REQUEST NO. 52: Admit that Opposer's Mark IS being used in connection with yogurt

powder as evidenced by its Web site.



RESPONSE: Applicant objects to this request in that it is burdensome requiring research

on the part of Applicant and requests knowledge not within the possession of the Applicant.

Without waiver of such objection the Request is Denied-There is no reference to a VITABLUE

yogurt powder on Opposer's website. Opposer's reference toVITABLUE states:

Blueberries. one of nature's leading sources of antioxidants, offer myriad health benefits.
Scientists have suggestedthat blueberries, rich in anthocyanins, are reliable healthy aging allies
that provide support for cognitivefunction and memory, support for healthy blood sugarzyxwvutsrqponmlkjihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBAlevels
and cardiovascularhealth, andby promoting eyehealth. Blueberry extract in particular has been
reported to improve brain function, promote healthy blood pressure levels, and support healthy
inflammatory response.zyxwvutsrqponmlkjihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBA

A pioneer in themanufacture and supply of high quality, identity-true blueberry powders and
extracts, FutureCeuticals offers an incomparable range ofoptions through our VitaBlue®liJle of
standardized cultivated andwild blueberryproducts. Our blueberry products include:

• American Blueberry Powder, 1.5% Anthocyanins, Freeze-dried (N 11)
• Organic Wild Blueberry Powder,Freeze-dried (N 1.1.9)
• Wild Blueberry Powder, 5% Anthocyanins (N97)
• Blueberry Powder, Drum-dried (N502)
• Blueberry Fiber Powder (N85.4)
• Blueberry Powder, Spray-dried (N404)
• VitaBluL'\l.{) American Blueberry Extract(Nl 077)
• Freeze Dried Cultivated Blueberry Powder (N 1112)

There is no reference to a Yogurt Powder

Its reference to Yogurt powders states:

Y ogurt Powder

With rich amountsoflactic acid, protein, calcium andvitamins. yogurtmakes anutritious
addition 10 digestive health products,a soothing agent in skincare, a naturalhydrator and an
excellent resource for milk baths find othercosmcceulical products.

Yogurt's high concentral ionof calcium makesit a great candidate to support healthy bones.

Futurct.cuticals' premiumYogurt Powder is available conventional (N476) and organic
(N476.1 ).

VitaBlue is not mentioned.



Applicant further denies this request since even if such reference was made it does not

independently mean that the mark is actually used as depicted in the Request.

REQUEST NO. 53: Admit that Opposer's Mark and Applicant's Mark are.

complementary goods.zyxwvutsrqponmlkjihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBA

RESPONSE: Applicant objects to this request in that it is incomprehensible and not

capable of an answer. Marks cannot be complementarygoods. Without waiver of the foregoing

objection,Applicant assumes that Opposer means that Opposer's Goods and Applicant's Goods

are "Complementary Goods." On that basis Applicant objectsto the Request in that term

complementary goods is not defined and is vague or alternatively calls for a legal conclusion.

Without waiver of the foregoing Objection, Applicant denies this Request in that as previously

stated that the trademarked goods of the parties are distinctly different, Applicant's VIr AMIN

BLUE products are sold at retail and Opposer's VITABLUE products are sold to intermediary

manufacturers that incorporate them into goods. Further supplementing this denial Applicant

incorporatesby reference his response to Request for AdmissionNo. 50.

REQUEST NO. 54: Admit that Applicant's Mark is confusingly similar to Opposer's

Mark.

RESPONSE Denied. First, Applicant objects to this Request in that it calls for a legal

conclusion and for a ratification of facts in issue. In general and without waiving additional

arguments, Applicant denies that Applicant's mark is confusingly similar to Opposer's mark.

The marks in issue are different and create different commercial impressions, particularly in

view of the goods they areused upon and the context of the how purchasing decisions are made.

Further, there is no evidence that shows that purchasers seeing VITABLUE in use on Opposer's

products would likely to confuse it with VITAMIN BLUE. Additionally, considering the



difference in the parties' respective products and channels of trade; and the difference in the

marks themselves confusion is unlikely. No evidence has been provided that VITABLUE would

be considered or understood by consumers to be VITAMIN BLUE.Further Applicant has not yet

taken discovery but believes that Opposer does not promote its brand to members of the general

public, but only to intermediate companies that purchase its products for incorporation into other

products. The failure to promote among other thing makes themark VITABLUE with respect the

purchasing retail public weak thus making likelihood of confusion highly unlikely. Applicant

incorporates by reference its response to Request 50.

REQUEST NO. 55: Admit that the goods sold by Applicant and Opposer are

overlapping.

RESPONSE: Applicant objects to this Request in so far it is sufficiently broad to covel'

goods that are not sold under the trademark VITABLUE. In so far as such Request covers such

other products (non VITABLUE products) this Request in thatit seeks information that is neither

relevant to the claims or defenses of any party to this Proceeding, nor reasonably calculated to

lead to the discovery of admissible evidence. Applicant objects to this request in that term

"overlapping" is not defined and is vague. Without waiver ofthis objection, Applicant denies to

this Request in that that the goods of the parties are distinctly different and not overlapping.

Applicant's goods sold at retail and Opposer's goods sold tointermediary manufacturers- that

incorporate them into goods. Further, a comparison of the Applicant's goods as stated in its

application and registration and Opposer's Registrationsshows- that they are totally different and

registered in different classes. Applicant incorporates by reference its response to Request 50-54



REQUEST NO. 56: Admit that Applicant's Mark is likely to cause confusion with

Opposer's Mark.

REQUEST NO. 57: Admit that Applicant's Mark is likely to cause deception with

Opposer's Mark.

RESPONSE:Applicant objects to these Requests in that they call for legal conclusions

and ratification of facts in issue. Without waiver of the foregoing objection, and incorporating by

reference Applicant's responses 50 through 55 herein, Applicant denies requests 56 arid 57 in

that VITABLUE and VITAMIN BLUE are distinctly different andnot likely to cause confusion

or cause deception with Opposer's marks. The marks are different and create different

commercial impressions, used on different goods and sold indifferent channels of trade. Opposer

via its own website characterizes itself as a business to business company and that it does not sell

to retail consumers. Further, said products of Opposer are sold in bulk. Hence the channels of

trade are completely different as are the purchasers for theparties respective products. Further

Applicant asserts that the difference in the parties' respective products and channels of trade; and

the difference in the marks themselves and the purchasing context in which they are used

preclude a likelihood of confusion or deception. No evidence has been provided that VIT ABLUE

would be considered or understood by consumers to be VITAMINBLUE.

REQUEST NO. 59: Admit that you have no information to supportyour denial of

paragraph 8 of the Notice of Opposition.

RESPONSE:Paragraph 8 of the Notice of Opposition reads as follows:

Opposer has a family of "VITA" marks including: VITABLUE®; VITABERR Y®,

VITACHERRY®, VITACRAN®, VITACURRANT®, VITAGRANATE®, and

VITA VEGGIE®, among others ("the VITA Family").



Applicant objects to this Request in that it calls for a legalconclusion as to what "a

family of Marks" is. Without waiver of the foregoing objection Applicant denies this

request. Applicant has information preliminarily which suggests that such family does not

exist, for example, there are over 1000 applications and registrations containing VITA as

an element. Further the web shows many soft drinks containing VITA, for example:

Vita is also used for many vitamin supplements

'{ct. ·{.~~,(,,<lil:I:'i1I!>A(~ zyxwvutsrqponmlkjihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBA
F('ff~J..lldzyxwvutsrqponmlkjihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBAV!,' t.~",~~ti,t"'i~,:\1.!1
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· lI'J,~'1<M.:o..!lijt!)!,1'1,),(1;<1,,1.: ~J.l;~l!LILI'!D
J~(Ktw1lj

The burden of showing a family ofmarks is on the Opposer See egJ&J Snack Foods

Corp. v. McDonald's Corp., 18 USPQ2d 1889 (Fed. Cir. 1991), for the proposition that "[s]imply



using a series of similar marks, or the mere fact of registration of many marks with a common

'surname,' does not of itself establish the existence of a family." Based on the information

presently available to Applicant this request is denied. Further Applicant's discovery is not

complete and he reserves the right to supplement the response hereto.

REQUEST NO. 60: Admit that you have no information to supportyour denial of

paragraph 10 of the Notice of Opposition .

. RESPONSE: Denied Paragraph 10 of the Notice of Opposition reads as follows:

Opposer's ownership of the VITA Family of trademarks only strengthens consumers

association of these individual marks with Opposer.

Applicant incorporates by reference its response and objections to Request No. 59.

Further, Applicant objects to this Request in that it assumes a fact denied by Applicant,

namely that Opposer has a VITA family of marks. As previouslystated Applicant denies

that Opposer has a family of marks which is the predicate for this request. Further

objecting that if the concept of a strengthening an association is a legal conclusion it is

objected to as a legal conclusion. If it is a factual conclusion Applicant objects to this

Request in that it call for speculation as to the mindset of consumers. Without waiver of

such objections, this request is denied. Applicant has suchinformation as stated in the

previous response.

REQUEST NO. 61: Admit that you have no information to supportyour denial of

paragraph 17 of the Notice of Opposition.

RESPONSE



Paragraph 17 of the Notice of Opposition: Allowing the Application for Applicant's

proposed "VITAMIN BLUE" mark to register would damage Opposer, as registration

would confer upon Applicant various statutory presumptions to whichzyxwvutsrqponmlkjihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBAit is not entitled in

view of Opposer'sprior use and registrationof its VITABLUE® Marks.

Applicant objects to this Request in thatit calls for a legal conclusions. Applicant

incorporatesby reference its response to Requests 50 through 60 herein. Further,

Applicant denies this request in that VITAMINBLUE and VITABLUE for reasons stated

in response to the previous requests including without limitation that the marksare not

confusingly similar, hence Opposer cannot be damaged.The information presently

available are the difference in the marks themselves, the differences in the parties'

channels of trade, customers,and respective products.

REQUEST NO. 62: Admit that you have no information to supportyour denial of

paragraph 18of the Notice of Opposition.zyxwvutsrqponmlkjihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBA

RESPONSE: Paragraph 18of the Notice of Opposition reads as follows:

Applicant's Goods are closely related to the goods offered under Opposer's VIT

ABLUE® Marks and are likely to travel through the same channels of trade as the goods offered

under Opposer's VITABLUE® Marks.

First, Applicant objects to this Request in that the term "closely related" is vague and not

defined.It further objects in that on the ground that the concept of "related" product is a legal

concept and thus "closely related" calls for a legal conclusion. Without waiver of such objection,

Applicant denies that it has no information to support its denial. Specifically, amongst other

things, given that Opposer is a business to business entity and Applicant's products are only sold

at retail, they are not closely related. The website of Opposer shows that it does not manufacture



or sell VITABLUE, Non-alcoholic beverages, namely, soft drinks and fruit juices containing

vitamins, nor yogurt drinks, fruit based snack food. Applicant supplements this Response by

incorporating by reference its Responses to Requests 50 through 61.

REQUEST NO. 63: Admit that you have no information to supportyour denial of

paragraph 20 of the Notice of Opposition.

RESPONSE: Paragraph 20 of the Notice of Opposition reads as follows:

"Because of the substantially similar nature of the marks, the complementary and related nature

of the goods, and that the parties respective goods are likely to travel in the same channels of

trade and promotion and be sold to identical and/or overlapping customers, purchasers and

prospective purchasers are likely to be confused, mistakenly believe or be deceived that the

goods Applicant offers under the proposed "VITAMIN BLUE" mark are affiliated with,

connected to, or associated with Opposer, or in some other way originate with or are sponsored,

endorsed or approved by Opposer, all to the detriment of Opposer."

RESPONSE Applicant objects to this Request because it seeksratification of facts in

issue, and legal conclusions: namely that the marks are substantially similar in nature, that the

goods are complementary and related in nature, that the parties goods are likely to travel in the

same channels of trade and promotion to be sold to identical and/or overlapping customers,

purchasers and prospective purchasers are likely to be confused, mistakenly believe or be

deceived that the goods Applicant offers under the proposed"VITAMIN BLUE" mark are

affiliated with, connected to, or associated with Opposer,or in some other way originate with or

are sponsored, endorsed or approved by Opposer, all to the detriment of Oppose." Without

waiver of said objection Applicant denies this request and incorporates by reference his



responses to Requests 50 through 62. The information Applicant has as to each of these areas is

set forth above in Responses to prior requests herein and thus the Request is denied. .

REQUEST NO. 64: Admit that you have no information to supportyour denial of

paragraph 21 of the Notice of Opposition.

RESPONSE Paragraph 21 of the Notice of Opposition Reads as follows:

Applicant's proposed uYITAMIN BLUEzyxwvutsrqponmlkjihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBAII mark is substantially the same as Opposer's

YITABLUE® Marks so that purchasers and prospective purchasers are likely to be confused,

mistakenly believe or be deceived that Applicant's Goods offered under Applicant's proposed

"VITAMIN BLUE" mark are affiliated with, connected to, or associated with Opposer, or in

some other way originate with or are sponsored, endorsed or approved by Opposer, all to the

detriment of Opposer. .

RESPONSE: Applicant objects to this Request because it seeks ratification of facts in

issue, and calls for legal conclusions: namely Applicant'sproposed uYITAMINBLUE" mark is

substantially the same as Opposer's YITABLUE® Marks so thatpurchasers and prospective

purchasers are likely to be confused, mistakenly believe orbe deceived that Applicant's Goods

offered under Applicant's proposed "YITAMIN BLUE" mark areaffiliated with, connected to, or

associated with Opposer, or in some other way originate withor are sponsored, endorsed or

approved by Opposer, all to the detriment of Opposer." Without waiver of the foregoing

objection, Applicant denies such request. Applicant incorporates by reference its responses to

Requests 53 through 63. Further. The information Applicanthas as to each of these areas is set

forth above in Responses to prior requests herein, thus the Request is denied.

REQUEST NO. 65: Admit that you have no information to supportyour denial of

paragraph 22 of the Notice of Opposition.



REQUEST NO. 66: Admit that you have no information to supportyour denial of

paragraph 22 of the Notice of Opposition.

RESPONSE: REQUESTS 65 and 66, are duplicative:

Paragraph 22 of the Notice of Opposition reads:

Applicant's "VITAMIN BLUE" mark is likely to cause consumerconfusion. Therefore,

registration of Applicant's Mark should be refused under 15U.S.C. §§ 1052(d) and 1063 .

RESPONSE: Applicant objects to this Request because it seeks ratification of facts in

issue, and legal conclusions: namely that Applicant's VITAMIN BLUE mark is likely to cause

confusion. Without waiver of the foregoing Request applicant denies this Request. Applicant

incorporates by reference its responses to Requests 50 through 65. Further.. The information

Applicant has as to this area is set forth above in Responses to prior requests herein and therefore

the Request is denied.

REQUEST NO. 67: Admit that you have no information to supportyour affirmative

defense that Opposer has not exercised quality control overuse by licensees.

REQUEST NO. 68: Admit that you have no information to supportyour affirmative

defense that Opposer has abandoned use of the VITABLUE® mark.

Applicant responds to request 67 and 68 as follows: Admitted, except that Applicant has

not completed discovery and reserves the right to amend the responses herein. Further

simultaneously with this services of responses to discovery Applicant has served its own

discovery requests covering facts and requesting documents relating to its affirmative defenses,

all of which were stated "On information and belief."

REQUEST NO. 117: Admit that Exhibit GG shows that Primordialis used by consumers

in beverages and foods.



Denied. Said exhibit does not establish actual use by consumers. Applicant admits only

that that the exhibits are true copies of documents, , but does not concede that said exhibit

is admissible or relevant or the truth of what is stated in such document. Applicant

reserves its right to object to the probative value of such exhibit in pa~'ticular that there is

no foundation showing a) that said web pages are read, b) the number of people landing

on said web pages, c) return visits by readers to said web pages, d) the length of time said

web pages have on the web and e) whether during such period of use said web pages

have been altered in any material way.

REQUEST NUMBERED 118 through 163.

Applicant objects to Requests 118 through and including 163in that the Applicant has no '

independent knowledge of the facts stated in such requests and therefore to the extent that such

requests require such independent knowledge not verifiable by Applicant and since Opposer has

not provided testimony to verify or establish such facts, the requests are inappropriate. Applicant

admits only that that the exhibits are true copies of documents, and say what they say, but does

not concede that said copies are admissible or relevant or the truth of what is stated in such

documents. Applicant further reserves the right to object to the probative value of such

documents with respect to those that are reproductions of web pages, in particular that there is no

foundation showing a) that said web pages are read, b) the number of people landing on said web

pages, c) return visits by readers to said web pages, d) the length of time said web pages have on

the web and e) whether 'during such period of use said web pages have been altered in any

material way.



REQUEST NO. 164: Admit that smoothies are related to fruit drinks.

REQUEST NO. 165: Admit that smoothies are related to yogurt.

REQUEST NO. 167: Admit that fruit drinks are related to yogurt.

RESPONSE:Applicant objects to Requests 164, 165 and 167 in that "related" as used

by Opposer is either a legal term, and thus requires a legal conclusion and therefore inappropriate

under Rule 26, FRep, or unduly vague in that it can mean a host of variable things for example

they are both ingested, or both sold. Therefore these Requests are inappropriate under Rule 26 ..

REQUEST NO. 166: Admit that vitamins may be added to fruit drinks

REQUEST NO. 168: Admit that fruit extracts may be added to yogurt.

REQUEST NO. 169: Admit that vitamins may be added to yogurt.

REQUEST NO. 170: Admit that fruit may be added to yogurt.

, REQUEST NO. 171: Admit that dietary supplements may be added to yogurt.

REQUEST NO. 172: Admit that vitamin supplements maybe addedto fruit drinks.

REQUEST NO. 173: Admit that dietary supplements may be addedto non-alcoholic

beverages.

REQUEST NO. 174: Admit that dietary supplements may be addedto soft drinks.

REQUEST NO. 175: Admit that dietary supplements may be addedto fruit juices.

REQUEST NO. 176: Admit that nutraceuticals may be added to yogurt.

REQUEST NO. 177: Admit that cranberry extracts may be added to yogurt.

REQUEST NO. 178: Admit that blueberry extracts may be added to yogurt.

REQUEST NO. 179: Admit that raspberry extracts may be added to yogurt.

REQUEST NO. 180: Admit that bilberry extracts may be added toyogurt.

REQUEST NO. 181: Admit that strawberry extracts may be addedto yogurt.



RESPONSE to Request 166 and 168 through 181 Applicant objects to these Requests to

the extent that they seek information that is neither relevant to the claims or defenses of any

party to this Proceeding, nor reasonably calculated to leadto the discovery of admissible

evidence, nor would such admissions be probative. Further,the interrogatory is vague in that it

does not state the context for the "may be added to yogurt," phrase. The phrase as drafted is

subject to speculation, "added in the factory?; added by a consumer?; added by a retailer",

REQUEST NO. 189: Admit that you have no documents to disprovethe allegation set

forth in Paragraph 15 of the Notice of Opposition.

RESPONSE Paragraph 15 reads as follows: Applicant'S Goods are closely related to the

goods offered under Opposer's VITABLUE® Marks and are likely to travel through the

same channels of trade as the goods offered under Opposer's VITABLUE® Marks.

Applicant objects to this Request because it seeks ratification of facts in issue, and legal

conclusions: namely that Applicant's Goods are closely related to the goods offered under

Opposer's VITABLUE® Marks and are likely to travel through the same channels of

trade as the goods offered under Opposer's VITABLUE® Marks.Without waiver of such

objections the Request is denied. Applicant has such documents including Opposer's own

website which characterize itself as a business to businesscompany which does not sell at

retail. Applicant incorporates by reference its responsesto Requests 50-64 herein

REQUEST NO. 190: Admit that you are aware of no facts to disprove the allegations set

forth in Paragraph 16 of the Notice of Opposition.

RESPONSE: Paragraph 16 of the Notice of Opposition Reads as follows;



Upon information and belief, Applicant's Goods and the goods Opposer offers under the

VITABLUE® Marks are likely to be promoted and sold to identical and/or overlapping'

consumers.

Applicant objects to this Request because it seeks ratification of facts in issue, and legal

conclusions: namely that Applicant's Goods and the goods Opposer offers under the

VITABLUE® Marks are likely to be promoted and sold to identical and/or overlapping

consumers." Without waiver of the foregoing, Applicant denies the request in that it is

aware of such facts for example that the Opposer's own website characterizes itself as a

business to business company and that Applicant sells only at retail and given the

different characteristics of the products they will not be sold to identical and/or

overlapping customers. Applicant incorporates by reference its responses to Requests 50-.

64 herein

REQUEST NO. 191: Admit that you have no documents to disprovethe allegation set

forth in Paragraph 18 of the Notice of Opposition.

RESPONSE-Paragraph 18 of the Notice of Opposition reads as follows:

Applicant's Goods are closely related to the goods offered under Opposer's VIT

ABLUE® Marks and are likely to travel through the same channels of trade as the goods offered

under Opposer's VIT ABLUE® Marks

Applicant objects to this Response as the term "closely related" is vague and ambiguous

and not defined by Opposer or alternatively requires a legalconclusion. Without waiver of the

foregoing, it denies that it has no documents to support its denial. One such document is the

website of the Opposer which shows that it is a business to business entity as opposed to



Applicant which sells at retail. Further documentation is Opposer's and Applicant's respective

packaging which are entirely different. Applicant incorporates by reference its responses to

Requests 50-64 herein

REQUEST NO. 192: Admit that you are aware of no facts to disprove the allegations set

forth in Paragraph 20 of the Notice of Opposition.

RESPONSE: Paragraph 20 of the Notice of Opposition reads as follows:

Because of the substantially similar nature of the marks, the complementary and relatedzyxwvutsrqponmlkjihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBAnatureof

the goods, and that the parties respective goods are likely to travel in the same channels of trade

and promotion and be sold to identical and/or overlappingcustomers, purchasers and prospective

purchasers are likely to be confused, mistakenly believe orbe deceived that the goods Applicant

offers under the proposed,"VITAMINBLUE" mark are affiliated with, connected to, or

associated with Opposer, or in some other way originate withor are sponsored, endorsed or

approved by Opposer, all to the detriment of Opposer.

Applicant objects to this Request in that it its predicate isbased on legal conclusions and calls

for a ratification offacts in issue. Without waiver of said objection, Applicant denies this

rejection. Applicant is aware of facts which disprove the allegations set forth above as set forth

in prior responses.. First Applicant's goods are as follows: Non-alcoholic beverages, namely, soft

drinks and fruit juices containing vitamins, yogurt drinks, and fruit based snack food. Applicant

has referred to Opposer's own website and emails from its executive which establishes thatit

does not sell these products under the VITABLUE trademark. The nature of Opposer's

VrTABLUE products, sold in bulk, is not complementary to retail products sold by Applicant

given the different characteristics of the goods. Applicant incorporates by reference its responses

to Requests 50-64 herein



REQUEST NO. 197: Admit that you have no documents to disproveOpposer's claim of

relatedness of yogurt to the goods set forth in Opposer's VITABLUE@ registrations.

RESPONSE: Applicant objects to this request in that the termof "relatedness" either

requires a legal conclusion or is so vague and ambiguous and incapable of response.

Second, since Applicant does not sell Yogmt but only yogurt drinks, Applicant objects to

this Request to the extent that it seeks information that is neither relevant to the claims or

defenses of any party to this Proceeding, nor reasonably calculated to lead to the

discovery of admissible evidence. Without waiver of the foregoing objections, Applicant

denies this Request. Applicant has such documents namely the website of Opposer, as

one such document which shows that Opposer's products are essentially ingredients for

Nutraceuticals, Herbal Supplements and/or Dietary Supplements and not such products in

and of themselves. Hence Applicant's denies this request.

REQUEST NO. 198: Admit that you are aware of no facts to disprove Opposer's claim of

relatedness of yogurt to the goods set forth in Opposer's VITABLUE® registrations.

RESPONSE:. Applicant objects to this request in that the term of "relatedness" either

requires a legal conclusion or is so vague and ambiguous and incapable of response,

Without waiver of the foregoing, Applicant denies this request in that the go Without

waiver of the foregoing objections, Applicant denies this Request. Applicant has such

documents namely the website of Opposer, as one such document which shows that

Opposer's products are essentially ingredients for Nutraceuticals, Herbal Supplements

and/or Dietary Supplements and not such products in and of themselves. Hence

Applicant's denies this request.



REQUEST NO. 199: Admit that you have no information to support your denial of

paragraph 24 of the Petition for Cancellation.

REQUEST NO. 200: Admit that you have no information to support your denial of

paragraph 25 of the Petition for Cancellation.

REQUEST NO. 201: Admit that you have no information to support your denial of

paragraph 26 of the Petition for Cancellation.

REQUEST NO. 202: Admit that you have no information to support your denial of

paragraph 30 of the Petition for Cancellation.

REQUEST NO. 203: Admit that you have no information to support your denial of

paragraph 31 of the Petition for Cancellation.

Response: Applicant objects to these Requests as being redundant to earlier requestszyxwvutsrqponmlkjihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBA
, ".

herein and have all been responded to through denials as set forth in response to previous

requests and based on such previous requests, Applicant denies such requests

REQUEST NO. 206: Admit that the VITAMIN RED Mark is purportedto be used and

has always been intended to be used by AntiOxidant Farms.

REQUEST NO. 207: Admit that the VITAMIN RED mark has never been used or

intended to be used by Myung Sook Kim as an individual.

REQUEST NO. 208: Admit that VITAMIN RED has only been used by AntiOxidant

Farms.

RESPONSE: Applicant objects to Requests 206 , 207 AND 208 to the extent that they

seek information 'that is neither relevant to the claims Ordefenses of any party to this

Proceeding, nor reasonably calculated to lead to the discovery of admissible evidence.



REQUEST NO. 209:zyxwvutsrqponmlkjihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBAAdmit that the VITAMIN BLUE Mark is purported to be used and

has always been intended to be used by Antioxidant Farms.

Denied. Antioxidant Farms was not operating as a.legal entity. The use was by Owen

Ryan. Vitamin Blue was used and promoted as an Antioxidant Farms product, but separately

used and promoted by Applicant. That use as an Antioxidant Farms product was to the exclusion

of use of Vitamin Blue as an independentmark by applicant.

REQUEST NO. 210: Admit that the VITAMIN BLUE mark has never been used or

intended to be used by Myung Sook Kim as an individual.

Applicant incorporates by reference its response to Request 209. Applicant and Myung

Sook Kim are partners with respect to Vitamin Blue. The actual use of the mark was done for her

by Owen Ryan.

REQUEST NO. 211: Admit that VITAMIN BLUE has only been used byAntiOxidant

Farms.

RESPONSE Applicant incorporates by reference its responseto Request 209.

90 New Montgomery Street
San Francisco, California 94105



CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy ofthe APPLICANT'S RESPONSES AND
OBJECTIONS TO OPPOSER'S REQUESTS FOR ADMISSION
was served by first class mail, postage prepaid, and by emailon January 2.0.,2015 to:

TIFFANY A BLOFIELD
WINTHROPzyxwvutsrqponmlkjihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBA& WEINSTINE PA
225 SOUTH SIXTH STREET, SUITE 3500
MINNEAPOLIS, MN 55402
UNITED STATES
Blofield, Tiffany [TBlofield@winthrop.com]
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Owen Ryan & Associates, LLC zyxwvutsrqponmlkjihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBA

948 Heather Lane
Charlotte, Me 28209 (646) 812..5109

DATE: November 29, 2011

TO: Bargain Foods
349 Hwy 8 East
Pelzer SC 29669

Delivery Address: Same as above

INVOICE 112911

Product Sold:zyxwvutsrqponmlkjihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBA

13pallets of sports drink inventory @ $5 per case

7 pallets of the VOLT lemon-lime (Vitamin Green™) 725 cases
2 pallets of the VOLT orange (Vitamin Orange®) 210 cases
2 pallets of the VOLT fruit punch (Vitamin Red™) 210 cases
2 pallets of the VOLT raspberry (Vitamin Blue™) 210 cases

Total Cases: 1355cases

Total Amount Due $6,775.00

Make check payable to: Owen Ryan & Associates, LLC

Thank You.

948 Heather Lane,Charlotte, NC 28209
(646) 812-5109 owenryan@yahoo.com APPLICANT'S DOC.

NUMBER 025
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..:r :zyxwvutsrqponmlkjihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBA

IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

VDF FUTURECEUTICALS, INC.,

Opposer,zyxwvutsrqponmlkjihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBA

v. Opposition No. 91221928
Cancellation No. 92062086

OWEN RYAN,

Applicant.

APPLICANT'S ANSWERS AND OBJECTlONSTO OPPOSER'S FIRST SET OF
INTEROGATORIES

Pursuant to Trademark Rule 2.120 and Rule 33 of the Federal Rules of Civil Procedure,

Owen Ryan (hereinafter "Applicant"), by and through counsel, hereby responds to Opposer's

First Set ofInterrogatories as follows:

GENERAL OBJECTIONS

1.Applicant objects to all interrogatories and the accompanying definitions and

instructions to the extent that they exceed or conflictwith Applicant's obligations under the

applicable Federal Rules of CivilzyxwvutsrqponmlkjihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBAProcedure and/or those of the Trademark Trial and Appeal

Board ("TTAB") Manual of Procedure ("TBMP").

2. Applicant objects to disclosing any information protected from discovery by reason of the

attorney-client privilege or attorney work product immunity doctrines or other applicable

privileges, any information prepared in the anticipation of litigation, .or any information

containing the mental impressions, conclusions, opinions, or legal theories of any attorney or

representative of Applicant concerning the litigation of this action. To the extent Opposer's

interrogatories can be construed to include such privileged or exempt materials, Applicant

objects to the interrogatories and will produce only non-privileged or exempt information. By

agreeing to produce "non-privileged" information, Applicant agrees to provide only information



that is not protected from discovery by the attorney-clientprivilege, the attorney work product

immunity doctrine or any other privilege.

3. Applicant specifically reserves all of its objections, including those based on

Attorney-client privilege or attorney work product immunity doctrines or confidentiality (unless

and until a Protective Order is in place) with respect to interrogatories for which information

does not exist or to the extent that such information becomesknown to Applicant at a later date.

4. Applicant objects to these interrogatories to the extentthey seek information not in his

possession, custody or control.zyxwvutsrqponmlkjihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBA

5. Applicant objects to these interrogatories to the extent they seek information that is known

Opposer or available to Opposer in its own files or from public sources.

6. Applicant objects to these interrogatories to the extentthey seek information that is

unreasonably cumulative or duplicative of other requests,or are obtainable from some other

source that is more convenient, less burdensome, or less expensive.

7. Applicant objects to these interrogatories to the extentthey seek information for which the'

burden or expense of production outweighs its likely benefit in resolving the issues of his

opposition.

8. To the extent that these interrogatories seek the disclosure of information that is subject to

confidentiality obligations, Applicant reserves the right to withhold production until appropriate

arrangements or orders are in place to appropriately protect the confidentiality interests of third

parties.

9. Applicant objects to Opposer's interrogatories to the extent that they are overly broad, unduly

burdensome, vague and/or ambiguous.



10. Applicant objects to Opposer's interrogatories to the extent they seek information that is

neither relevant nor reasonably calculated to lead to the discovery of admissible evidence.

I I. Applicant objects to these interrogatories to the extent they are not limited in time.

12. Applicant objects to these interrogatories to the extent that they are not limited to the United

States.

13. By Applicant providing information, it shall not be construed as a waiver of any objections

Applicant may have regarding the competency, relevance, materiality, admissibility or privilege

of the information in this action.

14. The responses below are based on Applicant's present information and located after a

reasonable investigation. Applicant will supplement these responses as additional informationzyxwvutsrqponmlkjihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBAis"
subsequently found. Applicant reserves the right to produce such additional responses in the

future and failure to produce such information at such time shall not waive Applicant's right to

offer such information into evidence at trial or in other proceedings.zyxwvutsrqponmlkjihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBA

INTEROGATORIES

INTERROGATORY NO.1: Identify all persons Applicant believes may have

knowledge of facts relevant to any of the issues in this Opposition and describe the issues upon

which Applicant believes they may have knowledge.

Applicant, Owen Ryan has the best and most comprehensive knowledge of all issues

relating to this Proceeding. As used herein, "Proceeding" shall ep.compass Opposition No.

91221928 as well as Cancellation No. 92062086, including, without limitation, the issues of

Applicant's adoption and use of VITAMIN BLUE, the clearanceof such mark, the activities of



Applicant indicating a bona fide intent to use the mark, the issues of likelihood of confusion,zyxwvutsrqponmlkjihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBA
. .

deception and/or mistake, the sale of VITAMIN BLUE products, packaging and promotion of

such products, the reasons underlying the choice of said mark and based on his investigation the

channels of trade of Oppose.

His current contact information is: Owen Ryan

2227 Rexford Road
Charlotte, NC28211
Direct: (646) 812-5109zyxwvutsrqponmlkjihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBA

Myung Sook Kim

2227 Rexford Road
Charlotte, NC28211
Direct: (646) 812-5109

Myung Sook Kim is the wife of Owen Ryan and has been married to him since prior to
. ,

the adoption and use of VITAMIN BLUE. They have been and are partners from the very

beginning with respect both to Antioxidant Farms and Vitamin Blue. She worked closely with

him and has focused on helping develop overseas markets. Herknowledge of the issues and facts

is substantially less than Owen Ryan's knowledge.

Robbie De ViiIlierszyxwvutsrqponmlkjihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBA

Mi. De Villiers -Graphics designer- Among other things, Mr. Devillers is aware of the

early (Pre September 2009) activity of Mr. Ryan with respectto Applicant's plans for the

development of the VITAMIN BLUE brand and Applicant's bona fide intent to use his mark

with respect to the development of the VITAMIN BLUE brand andMr. Ryan's bona fide intent

to use the mark on Yogurt Drinks, snacks and beverages

Robbie DE Villiers Design Inc
Robbie De Villiers
60 Arbor Drive
Southport, CT 06890
Phone: (203) 762-5923



Duncan Seay- Beverage Industry Advisor, CEO Fruitstorm, Inc. President & COO,

Crayons Fruit Drinks-Among other things, Mr. Seay is aware of early activity (pre September

2009) with respect to the development of the VITAMIN BLUE brand, Ryan's prior experience

in the drinkable yogurt beverage segment, and Mr. Ryan's bona fide intent to use the mark on

Yogurt Drinks, snacks and beverages, and on-going efforts to secure funding to expand the

brand.

Address: 340 BlackfieId Drive Tiburon California 94920

John Carson- Beverage Industry Advisor, Former CEO ofRC Cola, Crayons, Inc., High

Voltage Beverages, LLC, Marbo, Inc, largest refrigerated dairyjuice drink producer in US·and

former President of Cadbury Beverages, North America and Board Member of the American

Beverage Association. Mr. Carson is aware of Mr. Ryan's bonafide intent to use the mark on

Yogurt Drinks, snacks and beverages, and on-going efforts to secure funding to expand the

brand.

Address: 888 Oleander Drive, Boca Raton, FL 33486

Employees of Opposer ("Opposer's employees") who Applicant believes may have

knowledge of the issues in this Proceeding. The issues on which they have such knowledge will

not be fully determined until after discovery by Applicant is completed and their depositions

have been taken. Applicant reserves the right, thereafter to supplement these responses.

INTERROGATORY NO.2: Identify all persons Applicant believes may have

knowledge of facts relevant to any of the issues in this Cancellation and describe the issues upon

which Applicant believes they may have knowledge.



See response to Interrogatory One.zyxwvutsrqponmlkjihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBA

INTERROGATORY NO.3: Identify all persons Applicant believes may have

docwnents relevant to any of the issues in this Opposition and describe the documents Applicant

believes such persons may have.

Owen Ryan

With the exception of Myung Sook Kim, the other parties identified in response to

Interrogatories one and two, "may" have documents, but Applicant has no knowledge if they do

or not.

Opposer's Employees- These documents are not presently known to Applicant andwill

not be known until discovery is completed. Applicant reserves the right to amend this response to

add such documents when they become known to him.

INTERROGATORY NO.4: Identify all persons Applicant believes may have

documents relevant to any of the issues in this Cancellationand describe the documents

Applicant believes such persons may have.

See responses to Interrogatory 4.



INTERROGATORYzyxwvutsrqponmlkjihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBANO.5: Describe all facts that evidence Applicant's alleged bona

fide intent to use Applicant's Mark in commerce with "yogurtdrinks, fruit based snack food" on

September 19, 2009.

Applicant objects to this interrogatory in so far as "all" isunduly broad. Applicant

answers this interrogatory with respect to facts and evidence that are known to him and that he

presently recalls, recollection somewhat hampered by his illness.

The "facts" relate to his activities prior to the filing of the application for the above

products and shortly thereafter. The "evidence" consists of documents, produced in response to

the document requests, as well as testimony that can be elicited by Applicant and witnesses

identified in response to Interrogatory One. The documentssupporting such testimony and

Applicant's bona fide intent are described in the chart set out in Applicant's responses to

Opposer's document requests.

There is a chronology of many events which show Applicant's bona fide intent to use

VITAMIN BLUE in Commerce in connection with "yogurt drinks,fruit based snack food" For

context, Applicant has provided the following history,zyxwvutsrqponmlkjihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBAill his OWll words, with various ernails

which support his bona fide intent to use his mark in commercein respect of the above products.

Documents relating to Applicant's bona fide intent to use VITAMIN BLUE in respect of the

above products are identified in Applicant's responses to Opposer's document requests.

Applicant in this narrative will sometimes refer to himselfa "Owen Ryan," "Owen" orzyxwvutsrqponmlkjihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBA

"r."



" DRINKABLE YOGURT BACKGROUND

1990's-early 2000's: Owen was first introduced to potential of drinkable yogurts by Juan

Metzger, the noted entrepreneur and retired founder of Dannon Yogurt. Metzger, who was

named "Marketer of the Decade" in the 1970's. After retirement from Dannen, Metzger was a

"consultant to entrepreneurial companies" according to the New York Times. He was an early

advisor and business mentor to Mr. Ryan at Owen Ryan and Associates, LTD., a marketing and

food and beverage product development company. Metzger advised Ryan in the development of

the Party Animals® brand of snack crackers, (1988-89), and also, the development of the

CRAYONS® Fruit Drinks and fruit yogurts brand in the 1990's .. Metzger died in 1998 but

Richard Newman, a partner of mine at the time, sat in on sessions with Mr. Metzger and can

readily sign any affidavit needed regarding this relationship. Background on Juan and his

famous accomplishments is at this link: http://www.nytimes.coml1998/091l0/business/juan­

metzger-79-is-dead-he-put-the-fruit-in-yogurt.html

Starting in the Fall of2003, development work was commencedon a project, Applicant referred

to as "Vitamin X". This was an attempt to create an enhanced, vitamin fortified, fruit-flavored

water product based on Asian herbal ingredients such as ginseng and ginkgo Biloba which had

gained legitimacy in American beverage products such as Snapple, Solie, etc.

Historically, Applicant has pursued the creation and development of a new product or brand in a .

grass roots and hands-on fashion, whereby he typically takes the following steps:

Research & Development Process Description.



I) Develop product prototypes and packaging in small quantities for further consideration

by Applicant, and testing with consumers and trade outlets.

2) Develop various packaging and label iterations for testing with consumers and trade

respondents.zyxwvutsrqponmlkjihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBA

, .
3) Personally recruit research participants via l-on-I "mall intercept interviews" or posting

advertisements on local community bulletin boards, at local Starbucks and Panera

locations, or by using Craigs List and other such online sites.

4) Gain consumer and trade feedback via extensive research testingand presentations to

targeted consumers via l-on-I "mall intercept" interviewsand in grocery store parking

lot "intercepts, to verify strength and weaknesses of idea,logo treatments, product

formulation, brand appeal, etc., prior to seeking outside funding,

5) file/extend legal protection via trademark

6) Via on-going R&D efforts maximize ingredients, and design aspects of final product.An

example of the "evolutionary" nature of this process is indicated by the package and logo

samples presented below:



2003-2006: CRAYONS® drinkable fruit yogurts.

In Jan 23, 2006 Ryan sent email to himself at Culver Associates in NYC, where his product

development firm was located; containing a 2006 business plan for CRAYONS® Fruit Drinks

and drinkable yogurts, which he prepared in collaboration with Duncan Seay and PJ Jones,

which mentions the planned 2007 expansion of "Drinkable Yogurts". Ryan later placed

CRAYONS® fruit yogurts for sale in various retail grocery locations in NY and NJ. These were

made and sold by Ryan and Myung Sook Kim. Ryan owned the rightsto the CRAYONS®

brand for food and beverages until sale to outside investor,and Ryan continued to work for

CRAYONS®, contributing key marketing, branding elements,and products such as those shown

in this 2006 document.

Prior to the sale of the Crayons® brand, Ryan developed and sold a yogurt product in NYC in

plastic cup packaging. This document makes 2 mentions of additional plans for "Drinkable

Yogurts", as can be seen in these screen grabs below, for example on page 10 of the document

states the goal as being to: "Outpace the growth of the fruit drink category w/Drinkable Yogurts

as "safety net" to insure brand survivability and address problematic pricing constraints of fruit

drinks." Also, note that all of the artwork and advertising in this presentation was created by

Ryan as he initially conceptualized, developed and built the "Crayons® Fruit Drink brand, (and

his initial fruit yogurts, in EXACTLY the same slow, grassroots method later used to create and

build VOLT® beverages, eventually attracting $11.3 million in external investment and



distribution in 10 states, (in the identical way that Ryan'sslow-built, grass roots, "do it yourself"

brand and product development process eventually led to $17million investor funding for

CRAYONS® and national retail distribution in chains like Kroger, 7-11 and Safeway.

Furthermore, after CRAYONS, Ryan launched and built the VOLT® and AntiOxidant Farms®

brand in this same, old-fashioned "do-it-yourself' fashion, eventually gaining ownership of the

trademark in multiple food and beverage categories, in the United States and internationally -­

and reaching the point where one of the leading distributorsof healthy food and beverages in the

metro NYC area, placed his product in over 200 stores in NYC (after Ryan had started off with a

single store in NYC for 10 months) and then. issued Purchase Orders in 2014 to initiate

expansion of the AntiOxidant Farms brand to 2,000 stores within 18 months. Additionally, in X

date, Ryan tookhis innovative abilities and knowledge gained of the yogurt and drinkable yogurt

business, to have drinkable yogurt product sold under both the AntiOxidant Farms and Vitamin

Red, Vitamin Blue and Vitamin Pink name in NYC stores, and in trial/research sales at REIDS

gourmet food location in CharlottezyxwvutsrqponmlkjihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBANC/Rock Hill SC.

Feb 15, 2006 Email from Owen Ryan to CRAYONS CEO Ron Lloyd, regarding Crayons

Drinkable Yogurt. I had been working on this intensely. Thiswork continued and eventually

became the knowledge base for Vit-X drinkable yogurts. Also, there .are multiple people who

tasted and were aware of this work, and Myung and I personallycalled on stores in NYC and

sold product successfully.



""Ron, This is why I pushed to launch with drinkable yogurts where Crayons brings "fun" into a

more serious category and gains "health" benefits in the process. That recommendation was

made in July -- in writing. I put together a carefully reasoned strategic path yet the only response

I heard back is that the category was "too small in dollar volume to gain investor interests". This

is why I pushed for the $20,000 set aside in the last contractual revise, to make certain that

drinkable yogurts were in place to provide a lifeboat in the event that the brand encountered the

type of "iceberg" scenario mentioned above. My prediction is that the road map for drinkable

yogurts articulated by me in July of last year will provide the eventual launch platform for the

crayons brand. Time will tell if this is true, but in the interim, I am the. one who is being

pressured to "depart", amicably we all hope, and that is whatI want."

Ron, we may be on the verge of changing my position with the company,

or eliminating it, or eliminating me; or somehow distancingmy

contrarian and sometimews abrasive voice from the marketing and brand

debate, (much like in this current letter) but such a voice isvitally

needed at Fruitsrtorm and I urge you to involve someone objective with

trully comprehensive marketing expertise and a total consumer focus.

Without these assets, and the important insight that that consumer

"right brain" intuitive focus brings to a company, the Crayosn brand

and the Fruitstorm Company can not and will not succeed. And that, is

not in your interest or mine. Which is why I write this letter

Sincerely, Owen Ryan



Excerpt from LONG June 29, 2006 email to Duncan while in a spatregarding my departure

(forced) from Crayons. Note the "drinkable yogurt" language in bold face,zyxwvutsrqponmlkjihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBAr wrote as EVP and

Head of Marketing at Crayons, Inc.

-----Original Message----- From: owenwalterryanenaol.com [mailto:owenwalterryan@aol.com]

Sent: Thursday, June 29, 2006 6:57 AM To: duncan@fruitstorm.com; ron@fruitstorm.com Cc:

chbartle@ix.netcom.com Subject: Fwd: store 8@7th ave 17thst (Westside Gourmet Market)
, ,

Duncan: I am in extremis over lots of things at this moment, asI know you guys are as well, but

Emma and Myung come first. Here is my response (Overdue - sorry) but this is the first moment

to put together a reply. See video store link below and video inside link under that (or to

follow) Westside Gourmet Market has one of the strongest beverage industry cold cases in the

city. High volume store with lots of traffic, in a zip thatr have lots of consumer data regarding.

I am happy to take anyone on an impromptu tour at anytime of anyof nine current test stores.

Have them call me. r am not, however, receptive to having unannounced tire kicking

visitors/investors go in and: a) purchase 3 or 6 bottles of product and thus screw up the data and

reporting integrity of such a small in-store sales test, and/or ... b) pester the store ownerabout

what's up, etc.? After the I5th of July, they can visit all stores freely because my initial data

will be intact, complete and have integrity. I haven't even told my friends (or even Chris Bartle

until this e-mail)whatstoresI.min).Callmeparanoid.butthat.sthekindofguylam.I.ma

purist, and I'm sorry that I can't be more inviting. Drinkable yogurt should have been opening

focus, in any event. EVERY trade buyer thus far has told me flat out that the CRAYONS fruit

drink package form absolutely miscommunicates. content, etc. In another two weeks, I'll have



an inkling of reliable store data on exactly how much the consumer is confused by our

"expediency" packaging choice (by reading guestimated re-purchase rate/incidence. Also, the

30% product is great tasting but overly heavy and sweet (e.g.not refreshing) Now, you may

ask, "Why the hell is that pain in the butt, Owen rehashing allof this stuf? He complained non­

stop about this before we got rid of him?" This is certainly a fair and reasonable question for

you to ask.zyxwvutsrqponmlkjihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBAIt also has a fact-supported answer. The answer is that EVERYTHING about the

selection of this particular package was driven not by any "marketing rigor" on Fruitstorm's

party, but totally by "investor expediancy" at the time (e.g. "We have to get SOMETHING out

in the market now, anything! "THE INVESTORS ARE DEMANDING ACTION NOW" and

"BY GOD WE ARE GOING TO DO SOMETHING NOW" Of course, in this process no one

bothered to inform me (the EVP and Chief Marketing Officer) that a decision had been made!

hope you are well. Best regards; Owen

June 9, 2009 Email to Duncan Seay regarding Dave Duffy and Drinkable Yogurts. Dave's

contact info atzyxwvutsrqponmlkjihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBA(I ended up personally paying Dave this $1,000 Crayons obligation to Dave

directly for yogurt work I had arranged on CRAYONS DrinkableYogurts. Dave and I developed

a friendship and he was going to be a partner at AOF/and Vitamin Red/Blue/Orange, once we

were funded. He is a world-recogniized product developer, lives in Minnesota. Familiar with

AOFlVitamin Blue/Red etc.

rom: Owen Ryan [mailto:owenryan@yahoo.com]

Sent: Tuesday, June 09, 20091:10 PM

To: DuncanA. Seay

Subject: Drinkable Yogurts Fw: Fwd: Section #2 Reimbursable expenses



Hi Duncan, . See attached. Please call to discuss. Dave Duffyat Duffy Strategic had come to. me

as a highly recommended and very well connected drinkable yogurt developer.zyxwvutsrqponmlkjihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBAIt appears that he

is still owed $1,000 by menus, per the list of outstanding third party "direct payment"

obligations of CRAYONS INC of appx $2,700 noted in the attached document regarding various

direct "Section 2" payments from Crayons to various vendors. This includes payment of a

$1,000 invoice owed to Dave Duffy for work on drinkable yogurts. Dave was a good and

promising asset for CRAYONS (entrepreneurial, savvy, well-respected) and could still be one.

Unfortunately this obligation to Dave ended up sidelined inmy departure dispute with Ron and

this outstanding "third party" payment amount of $1,000 would have to be paid to restore Dave's

trust in our (mine, anyway) word being our bond. Dave had donea good deal of work on

prospecting and formulations for a CRAYONS drinkable yogurt, including having serious

discussions(I believe with senior management) regarding a drinkable yogurt company in

Minnesota producing product under the CRAYONS brand name. They were quite excited about

this prospect at the time, but fence mending with Dave is required to reopen any conversation.

Best, Owen

November 9 2009. I attended the AMERICAS FOOD AND BEVERAGE SHOW in Miami FL

Non 9-12 2009 specifically to identify co-packer or partnercontacts to produce and distribute

Drinkable Yogurts under Vit-X or AOF brands. I have multiplevideo clips of my meeting

various exhibitors, recorded to help my recall when I returned home, but none of these clips has

any audible mention of "drinkable yogurts" but I had dozens of conversations with potential

vendors and buyers. Including with representatives of YOPLUS drinkable yogurts, and one



photo I took at that show of their drinkable yogurt product istime stamped as "11 :37AM Nov 9,

2009." whileJwas at their booth in Miami. See below:zyxwvutsrqponmlkjihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBA

1) Below is screen shot of Nov 9, 2009 email receipt/confirmation of payment to attend Nov
9-122009 Americas Food And Beverage Trade Show in Miami, Florida, Nov 9-12, 2009
where Owen Ryan met with multiple potential manufacturer/suppliers, partners and
customers.zyxwvutsrqponmlkjihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBA

November 9 2009. I attended the AMERICAS FOOD AND BEVERAGE SHOW in Miami
FL Non 9-12 2009 specifically to identify co-packer or partner contacts to produce and distribute
Drinkable Yogurts underVit-X or AOF brands. I had dozens of conversations with potential
vendors and producers/customers, including with Jaimie Yee, Representative of YOPLUS
drinkable yogurts. (PANDOIYAKULT Company). For record-keeping and reminder purposes, I
took a cell phone snapshot at that show of the their YOPLUS drinkable yogurt. Photo is time
stamped as "11:37AM Nov 9,2009." while I was at their booth in Miami. See picture below.
Other record keeping snap shots I took show ingredients used in one of the YOPLUS yogurt
drinks, and a video clip has information from Mr. Lee's business card.

2) Meetings in Miami included sessions with representatives of fermented technology
suppliers and well-known drinkable yogurt producers such as PaldolYakult,
manufacturers of "YO PLUS Drinkable Yoourt", Discussion were held with YO PLUS
representatives regarding both AOF and VIT-X products, specifically Vitamin Blue,
Vitamin Red, Vitamin Orange, etc., and potential for PaldolYakult (major global supplier
of fermented and yogurt drink products) entering into a business relationship with
Applicant to produce and market drinkable yogurt products in the US under Applicant's
brand names. .

A screen grab of the time-stamped 11 :37AM Nov 9, 2009 photo which Applicant took of
Paldo/Yakult's 11.5 oz YOPLUS Drinkable Yogurt product for record-keeping purposes
this trade show is pasted in below, as is the email confirmation of Owen Ryan's Miami
show registration.
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Nov 9 2009 email Registration confirmation from afb@WorldTrade.org to Owen Ryan for
attendance at AMERICAS FOOD AND BEVERAGE TRADE SHOW, Miami, Nov 9-12 2009:

't:.~h,VI
"'..,,,lhue
~I"~""\­
l"I~u.-.
C»t.\ ..."~Jt~
, •..,..,:t~~"";(y""",<",,,zyxwvutsrqponmlkjihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBA
"f.-N)~_J_""_""""-'I"""·

~"'·~"-\~'I.t"'>(~"~'''f~'''''N<.'_«o.,~~N<O'''.''''_''''''''''''_'~'''''''_'''¥''­
""IHUNIIIY"r'4><):(_"_''''IIt,r.uwu>!!»t(~~'AN;{::.M,ttfd .~JU
~""''''''I'NW'~''d",;",.·_ll''''';;'''oI.J~<M(·>'W.'''~'''''':>''/IA<·_~Ol':h.",_
U~K\lY»)"~t:,, .o....AA"""
Ilf!'0'.t""'~hl' \e...-4~Iv.

~~:i;;~;;~:::::'::=~~-:'=':--:';::;'::~~'..,::.:::.~..;:!.~~~~;;;;;:.-~

~:~~'."'::-.:7~~..:::;;;:~..~;;;::;~~:;::"~..'=:~:~='.Z::::"''';':':;:~:~~'';:.w
~''''''''''''''''''<:n.~ U·«,..:
to.:.> ..... -t 4'i'<'I ,.,._..~ ....~_u.~Jo.t ..'JltO«.a.""~t< .......·_k-"f .................,'........"...f«_
"',<I~zyxwvutsrqponmlkjihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBA'v\kt~~.<_Uo' ....
1<....,~~u,.OW' ................ """~ .. ~..,.j."'I>Al"'lIWl .............



January 152010. E-mail and phone conversations between Owen Ryan and leading dairy yogurt

expert Sue Larsen, Email contains 2009 US Government yogurtcontent guidelines, regarding

cup and Drinkable Yogurts and addresses questions I had raised regarding drinkable yogurts re to



vitamin content levels, and sourcing, This 2009 and earlierJanuary 15,2010 e-mail and phone

conversations between Owen Ryan and leading daily yogurt expert Sue Larsen, containing 2009

US Government yogurt content guidelines, regarding Drinkable Yogurts and addressing

questions Owen had raised regarding drinkable yogurts pertaining to vitamin content levels, and

sourcing. This 2009 and earlier technical production info and government regulations rezyxwvutsrqponmlkjihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBAyogurt

regulations was forwarded to Randy Byrd onzyxwvutsrqponmlkjihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBA01115/10 at 2:49 PM, This followed phone calls

with Owen with leading PhD and dairy expert.

----- Forwarded Message ----

From: "SLarson@cdr.wisc.edu" <SLarsori@cdr,wisc.edu>

To: Owen Ryan <owenryaneeyahoo.com>

Sent: Fri, January 15,20102:42:52 PM

Subject: Re: contact info

Hi Owen,

I have looked at the Yoplait Yo plus yogurts with the Vitamin A, D and E, Vitamins A and E

have 20% of the daily values and 10% of the value for Vitamin D,There are USDA regulations

on the amount of Vitamin A and D that yogurt can be fortified with. The fortification limits

likely exist because vitamins A and D are fat soluble vitamins and there are toxic levels if too

much of those vitamins are consumed, You will have consumersthat may eat 1 serving per day,

but there may be some consumers that eat multiple servings a day or consume other products that

contain Vitamins A & D. The vitamin level decreases throughout the shelf life of the yogurt and

the change in the vitamin content in the yogurt during its shelf life also has to be taken into



consideration. Vitamin A is destroyed by light. I did not find a target level for Vitamin E. I have

sent an email to KJ Burrington as she has worked on a number of yogurt projects. I have

attached the links to the code of federal regulations on the various yogurts (Yogurt, Lowfat,

Nonfat) as they are today: I hope that you will find the information to be helpful. I hope that

your project is successful and if I can answer and further questions, please feel free to contact

me. I have also attached alink to an article on yogurts that contain somezyxwvutsrqponmlkjihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBAout of the box ideas

that I thought you may find interesting.

Susan O. Larson, PhD.

Center for Dairy Research

. University of Wisconsin - Madison

Babcock Hall

1605 Linden Drive

Madison, WI 53706-'1565

608.890.3504 desk

608.712.5123 cell phone

slarson@cdr.wisc.edu

USDA Specifications for Yogurt, Nonfat Yogurt and Lowfat Yogurt

http://www.ams.usda.gov/AMSvI.0/getfile?dDocName=STELDEV3004551

Yogurt - Code of Federal Regulations

http://law.justia.comlus/cfr/title21121-2.0.1.1.19.2.1.IS.html

Lowfat Yogurt



http://law.justia.com/us/cfr/title21/21~2.0: 1.1.19.2.1.19.html

Nonfat Yogurt

http://law.justia.com/us/cfr/title21/21 ~2.0.1.1.19.2.1.20.html

May 182011 Email from Izabela Szcuka to OwenRyanwithproposed treatments for Vitamin

Blue (She was working in LA on the entire product range: drinks, yogurts, snack bars etc) had

worked with me previously in NYC in 2005?

Aug 26zyxwvutsrqponmlkjihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBA2012 Email re Drinkable Yogurts and Sparkman Cream Dairy (in Georgia) to John

Carson from Owen Ryan.

Owen Ryan -<owenryan@yahoo.com>

To John Carson 08/26/12 at 8:36 PM

John,

SParkman Dairy farmer in GA is currently selling his 32 OZ drinkable yogurts to distributor in

Atlanta called Destiny-Organics (mostly it seems they distribute to regional farmers markets,

plus specialty, food service and gourmet stores stores in SE. That distributor lists the price of

the 32 OZ product at $15.75 for a case of 6. ($2.62 a bottle) Here in Charlotte, and I assume

elsewhere, THE FRESH MA.RKET retails their Sparkman-produced 1 QT product~w as their

store brand for $4.49.) Based only onthis information (which is all I have at the moment) what

should I price this 32 OZ product to to the few stores in NC/SC that I will sell to this week? (a

rough estimate is OK.) Any relationship with Sparkman Dairy(based on the conversations I have



had with them thus far) would be with Sparkman packing for AOFas a strategic partner - not just

a co-packer. This being said; nothing has been discussed financially but they have a purpose-

built drinkable yogurt facility recently built on the farm with "LOTS OF unused capacity" and

they say we have an "easy ability to produce way more drinkable yogurt based on our current

500 cow herd." Some info on Sparkman, and their cows and history is found on PAge-8 at this

link: http://www.newleafmarket.coop/newsletter/_ doc/200809.pdf Best regards, OwenzyxwvutsrqponmlkjihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBA

Further Chronology

Date Activity Comment

August 30,2008 E-mail follow-up
betweenOwenRyanto
TomGraney:
Emailof Aug30, 2009
whereApplicant
reiteratescurrentneeds
regardingdrinkable
yogurt, listingthe
importanceof
developing:
"Productfour:yogurt
containingfruit like
Dannon,Stonyfield,
Yoplaitetc. (inboth
regularand drinkable
varieties)"



October 2008 Applicant traveled to

Raleigh NC, Oct 16-26

2008 for meetings with

potential

suppliers/producers,

Dairy Farmers and

senior officials of the

NC Department. of

Agriculture at The

North Carolina State

Fair. These meetings

led to an invitation to

make a formal

presentation to the NC

Department of

Agriculture in

December of 2009,

specifically including

reference to Vitamin

Blue and potential

applications of the

brand in the dairy and

drinkable yogurt



category.

November 19, 2008 Contact with graphics Looking for

group Tom Graney documents

!Randy Byrd

regarding Ryan plans

for packaging

including VITAMIN

April 9, 2009

BLUE

December 1, 2009
presentation in Raleigh
NC,to senior officials
of the NC Dept of
Agriculture, and this
led to introductions
and face-to-face
meetings with the
USDA,SUSTA
(Southern United
States Trade Assn, part
of the Dept of
Agriculture) and, later,
with Department of
Commerce
representatives, and
various wholesale
distributors (Nesby
Ingram, etc) in Atlanta
Georgia, in Jan and
Feb of2014 on
Vitamin Blue,
Red/Pink/Orange and
AOF.

Vitamin Blue included
on Chart showing
designs

September 9, 2009 Ordering a trademark
search and review by
Attorney;

Classes covered
included Class 29 See
excerpt below,

December 2009 ' Power PointOwen Ryan travels to
Raleigh NC, to the NC
Dept of Agriculture to



meet with top State Presentation showing
Officials to discuss
progress, including Vitamin Blue is
discussion of
VITAMIN BLUE™ included in
drinkable yogurt
opportunity. presentation
This meeting led to
introductions and face- Produced.
to-face meetings with
the USDA, SUST A
(Southern United
States Trade Assn, part
of the Dept of
Agriculture) and, later,
with Department of
Commerce
representatives, and
various wholesale
distributors (Nesby
Ingram, etc) in Atlanta
Georgia, in Jan and
Feb of2014 on
Vitamin Blue,
RedlPinklOrange and
AOF.

International Classes

Trademark Combinations
Class Class Class Class Class Class Class ClassClass

5zyxwvutsrqponmlkjihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBA29 30 31 32 . 33 3S 42 43
Vitamin and GreenzyxwvutsrqponmlkjihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBA1 0 1 0 0 0 0 1 0
Vitamin and Blue 0 0 0 0 0 0 0 .0 0
Vitamin and Red 1 0 0 I I 0 0 0 0
Vitamin and Yellow 0 0 0 1 0 0 0 0 0
Vitamin and Orange 0 0 0 0 2 0 0 0 0
Vitamin and Purple 0 0 0 0 0 0 0 0 0
Vitamin and Pink 0 0 0 0 0 0 0 0 0
Vitamin and Black 0 0 0 0 0 0 0 0 0
Vitamin and White 0 0 0 0 O. 0 0 0 0
Vitamin and Gray 0 0 0 0 0 0 0 0 0



International zyxwvutsrqponmlkjihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBAClasses Active Trademurk Totals
5 - Pharmaceuticals 92,645zyxwvutsrqponmlkjihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBA~2"9'="M~~t~"~~d"P~~~~;~~;:rFo';;'d"~""'"'''''''''''''''', ,.," " , _ ·..·..·····,···46;6·02·..·..·······..··..··············..··..zyxwvutsrqponmlkjihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBA

~§~::§~~p.;:~::E.~:9.~~:::::::::::::::::::::::::::::::::::::::::::::::::::::::::~::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::7.Q;:2?I:::::::::::::::::::~:::::==::::'
.?.L:,"N,~~!:!E~tA8E!.~.~.~.!~.~!}~~9.~~.?'~~, , ??&9.~ "
.:?,?..: ..~~.8~~.~~Y.~~~$.~~ ??l.~}.Q .zyxwvutsrqponmlkjihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBA
,?} :..~!,~~~.~..~.~.~..§.l?!E!~~ , }.1.1.?~.?. .
35 ..Advertising and Business 222,940

.4:?:~:~$..~I~~fiQ~;::9.£~p.~!~r.;::~I~~~U~:~~~n~~i~;?~~L::::::::::::::::::::::::::::~::::::::::::::::::::::::)j~Aj2:::::=:::::::::::::~:::~::::::::
.~} ..:..??.~.c::!..~~~..~~~,!~~~~~~ }~1.Q.§.§. _ .

INTERROGATORY NO.6: Identify all personsinvolved in the selection, clearance, or

adoption of Applicant's Marks.

Owen Ryan

Jay Begler, Niesar& Vestal LLP, 90 New Montgomery Street, San Francisco California.

Owen Ryan's Attorney,LIMITED ONLY TO CLEARANCE

INTERROGATORY NO.7: Describe why you adopted Applicant's Applied for Mark.

Based on Ryan's research with consumers and retailers, "Color-Based" Trademarks

demonstrate exceptional Consumer Appeal across multiple food and beverage categories. (e.g.

Enhanced Water Products, Fruit& Grain "Energy Bars," Fruit Roll Ups, Frozen Pre-Packaged

Fruit, Bagged & RTD Teas, Dried Fruit, & Packaged Confectionary Snacks, Drinkable Yogurt,

Additionally Applicant saw potential marketing efficiencies in possibly integrating these "color

marks" with other brands such as AntiOxidant Farms® (AOF) orthe VOLT® beverage business.



INTERROGATORY NO.8: Describe why you adopted Applicant's Registered Mark.

See response to Interrogatory 7

INTERROGATORY NO.9: Describe your process for selecting Applicant's Marks

including, but not limited to, any alternative marks that were considered.

VITAMIN BLUE was the focus from the inception. "BeeBlue," & "BeBlue" were briefly

mentioned as potential alternatives to Applicant's mark but discarded. Vitamin Blue for all

intents and purposes was the a key "pillar" of Applicant's "Color Mark" brand development

strategy (e.g. "Vitamin Blue, Vitamin Orange, Vitamin Purple) for healthy fruit-based food, eg

drinkable yogurt, snacks and beverage products.

INTERROGATORY NO. 10: Describe your process for clearing Applicant's Applied

for Mark, including, but not limited to, whether Opposer's Marks were revealed in any search.

Applicant relied upon the prior search conducted by CSC. Opposer's marks were

revealed in the search and reviewed by counsel, Jay Begler

INTERROGATORY NO. 11: Describe your process for clearing Applicant's Registered

Mark, including, but not limited to, whether Opposer's Marks were revealed in any search.

Applicant relied on the Search described above. Opposer's marks were revealed in the

search.



INTERROGATORY NO. 12: If Opposer's Marks were revealed in any clearance search

for the Applicant's Applied for Mark, what was your basis forconcluding that the Applicant's

Mark was sufficiently dissimilar to Opposer's Marks.

Applicant objects to this interrogatory in so far as it embrace information that is

embraced by attorney client privilege. Without waiver of the foregoing it ~as believed that given

the differences in the marks and the respective products covered by the marks and the respective

channels of trade that confusion was unlikely, a conclusionthat was confirmed by the allowance

in both cases by the Trademark Examiner

INTERROGATORY NO. 13: If Opposer's Marks were revealed any clearance search

for the Applicant's Registered Mark, what was your basis forconcluding that the Applicant's

Mark was sufficiently dissimilar to Opposer's Marks.

See objections and responses to Interrogatory12. Without waiver of the foregoing

objections, it was believed that given the differences in the marks and the respective products

covered by the marks and the respective channels of trade, that confusion was unlikely, a

conclusion that was confirmed by the allowance in both casesby the Trademark Examiner

INTERROGATORY NO. 14: Identify all persons Applicant believes may have

knowledge regarding the Applicant's Goods.

See Answer to Interrogatory One, with the exception of Opposer's Employees.



INTERROGATORY NO. 15: zyxwvutsrqponmlkjihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBADescribe the channels of trade through which Applicant

offers Applicant's Goods under or in connection with Applicant's Applied for Mark. .

With the exception of an on-line research initiative now in progress with Yahoo-Gemini

to promote sale of Vitamin Blue toasted rice and fruit bars, Applicant (Ryan) is not currently

selling his goods, due to personal health and financial reasons, but once selling resumes it is

anticipated that sales will be generally to supermarkets, groceries and convenience stores.

Additionally, Applicant has been repeatedly approached byAmazon.com to sell Applicants

products, however no decision has been reached regarding the wisdom of this Amazon channel

of sales by Applicant.

INTERROGATORY NO. 16: Describe the channels of trade through which Applicant

offers Applicant's Goods under or in connection with Applicant's Registered Mark.

Applicant is not currently selling its goods, for health andfinancial reasons, but once

selling resumes it is anticipated that sales will be generally supermarkets, groceries and

convenience stores. Additionally, Applicant has been repeatedly approached by Amazon.com to

sell Applicants products, however no decision has been reached regarding the wisdom of this

Amazon channel of sales by Applicant.



INTERROGATORY NO. 17: State all facts and identify all documents that may

establish a date of first use of Applicant's Applied for Mark. If'Applicant has not yet used

Applicant's Applied for Mark in commerce, so state.

Applicant Federal Express and/or USPS, shipping records, and/or invoices, deposits of

checks or cash to Applicant's bank account, and/or, writtennotes and/or contemporary

. photographic records indicating and/or memorializing such Interstate commerce activities in the

form of direct-to-customer presentations or sales meetings, which Applicant drove too, or flew to

in order to make consumer, retailer, and/or distributor or trade show sales presentations.

Because of current serious health issues, and, the theft of vital computer equipment and

key files on December 3 of 2015, Applicant Owen Ryan, whose wife Myung Sook Kim works

full time, often ending work at 9PM, Ryan has been unable to assemble such records, as he had

originally intended for inclusion with this document, but plans to do so as soon as health allows.

Applicant continues to search for these records.

INTERROGATORY NO. 18: If Applicant has used Applicant's Applied For Mark in

commerce, state all facts and identify all documents relating to the goods that have been or are

being sold or offered in connection with Applicant's Mark.

See response to Interrogatory 17



INTERROGATORY NO. 19: State all facts and identify all documents that. may

establish a date offirst use of Applicant's Registered Mark.

Applicant has made sales and/or retailer and distributor presentations and direct sales to

consumers regarding Applicants products in NC, VA, SC and New York.

Applicant has Federal Express and/or USPS, shipping records, and/or invoices, deposits

of checks or cash to Applicant's bank account, and/or, written notes and/or contemporary

photographic records indicating and/or memorializing such Interstate commerce activities in the

form of direct-to-customer presentations or sales meetings, which Applicant drove too, Orflew to

in order to make consumer, retailer, and/or distributor or trade show sales presentations.

Because of current serious health issues, and, the theft of vital computer equipment and

key files on December 3 of 2015, Applicant Owen Ryan, whose wife Myung Soak Kim works

full time, often ending work at 9PM, Ryan has been unable to assemble such records, as he had

originally intended for inclusion with this document, but plans to do so as soon as health allows.

Applicant continues to search for this document.

INTERROGATORY NO. 20:Stateall facts and identifyall documents relating to the

goods that have been or are being sold or offered in connection with Applicant's Registered

Mark.

Applicant has Federal Express and/or USPS, shipping records, and/or invoices, deposits

of checks or cash to Applicant's bank account, and/or, written notes and/or contemporary

photographic records indicating and/or memorializing such Interstate commerce activities in the



form ofdirect- to-customer presentations or sales meetings, which Applicant drove too, or flew to

in order to make consumer, .retailer, and/or distributor ortrade show sales presentations.

Because of current serious health issues, and, the theft of vital computer equipment and

key files on December 3 of 2015, Applicant Owen Ryan, whose wife Myung Sook Kim works

full time, often ending work at 9PM, Ryan has been unable to assemble such records, as he had

originally intended for inclusion with this document, but plans to do so as soon as health allows.

Applicant continues to search for these documents.zyxwvutsrqponmlkjihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBA

INTERROGATORY NO. 21: Identify all persons Applicant believes may have

knowledge regarding Applicant's first use, first use in commerce and/or intended first use in

commerce of Applicant's Applied for Mark.

Owen Ryan has the best knowledge. Myung Sook Kim was aware of the use.

Additionally, John C. Carson (Boca Raton, FL), Geoff Soaresand Terry Freeman

(Summit Beverages, Marion, VA) Neal Batson, (Bargain Foods, Pelzer, SC) Tom Coker and

Jose Velezquez (Reids Fine Foods, Charlotte, NC) Dan Choi (BCS Royal Foods, New York,



NY), Rod Donnan (Healthy 10 Beverages/Healthy Cultures LLCRochester, NY> may have

knowledge regarding Applicant's first use, first use in commerce and/or intended first use in

commerce of Applicant's Applied for Mark.

INTERROGATORY NO. 22: Identify all persons Applicant believes may have

knowledge regarding Applicant's first use and/or first usein commerce of Applicant's Registered

Mark.

Owen Ryan has the best knowledge. Myung Sook Kim was aware of the use.

Additionally, John C. Carson (Boca Raton, FL); Geoff Soaresand Terry Freeman

(Summit Beverages, Marion, VA) Neal Batson, (Bargain Foods, Pelzer, SC) Tom Coker and

Jose Velezquez (Reids Fine Foods, Charlotte, NC) Dan Choi (BCS Royal Foods, New York,

NY), Rod Dorman (Healthy 10 Beverages/Healthy Cultures LLCRochester, NY) may have

knowledge regarding Applicant's first use, first use in commerce and/or intended first use in

commerce of Applicant's Applied for Mark.

INTERROGATORY NO. 23: Describe in detail the channels of trade through which

Applicant's Goods are sold or offered for sale under or in connection with Applicant's Applied

for Mark-i.e., how they reach the ultimate purchasers of such goods.



With the exception of an on-line research initiative commencing in January 2015 with

Yahoo-Gemini to promote sale of Vitamin Blue toasted rice and fruit bars, Applicant (Ryan) is

not currently selling his goods, due to personal health and financial reasons, but once selling

resumes it is anticipated that sales will be generally to supermarkets, groceries and convenience

stores. Additionally, Applicant has been repeatedly approached by Amazon.com to sell

Applicants products, however no decision has been reached regarding the wisdom of this

Amazon channel of sales by Applicant.

Products are sold to stores via wholesalers/distributors or Direct. In some cases

consumers might have the opportunity to secure products on-line.

INTERROGATORY NO. 24: Describe in detail the channels of trade through which

Applicant's Goods are sold or offered for sale under or in connection with Applicant's Registered

Mark-i.e., how they reach the ultimate purchasers of such goods.

With the exception of an on-line research initiative commencing in January 2015 with

Yahoo-Gemini to promote sale of Vitamin Blue toasted rice and fruit bars, Applicant (Ryan) is

not currently selling his goods, due to-personal health andfinancial reasons, but once selling

resumes it is anticipated that sales will be generally to supermarkets, groceries and convenience

stores. Additionally, Applicant has been repeatedly approached by Amazon.com to sell

Applicants products, however no decision has been reached regarding the wisdom of this

Amazon channel of sales by Applicant.



Products are sold to storeszyxwvutsrqponmlkjihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBAVIa wholesalers/distributors or Direct. In some cases

consumers might have the opportunity to secure products on-line.zyxwvutsrqponmlkjihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBA

INTERROGATORY NO. 25: Describe the characteristics of those persons or entities

that are likely to have an interest in purchasing Applicant's Goods.

Typical consumers for soft drinks, enhanced waters, drinkable yogurt and snacks

INTERROGATORY NO. 26: Describe the extent of your advertising of Applicant's

Goods under Applicant's Applied for Mark.

Applicant has made trade presentations and personal approaches to retail stores and

others to sell in VITAMIN BLUE products.

INTERROGATORY NO. 27: Describe the extent of your advertising of Applicant's

Goods under Applicant's Registered Mark.

Applicant has made trade presentations and personal approaches to retail stores and

others using self-prepared print-outs, product photography and/or trade show posters and

advertising flyers to sell Vitamin Blue products.



INTERROGATORY zyxwvutsrqponmlkjihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBANO. 28: Identify those persons having knowledge about the

advertising, marketing, and/or sale of Applicant's Goods under or in connection with Applicant's

Applied for Mark.

Owen Ryan

INTERROGATORY NO. 29:' Identify those persons' having knowledge about the

advertising, marketing, and/or sale of Applicant's Goods under or in connection with Applicant's

Registered Mark.

Owen Ryan

INTERROGATORY NO. 30: Identify the geographic area(s) in which Applicant has

marketed or sold goods under Applicant's Applied for Mark.

New York, North Carolina, South Carolina and Virginia

INTERROGATORY NO. 31: Identify the geographic area(s) in which Applicant has

marketed or sold goods under Applicant's Registered Mark.



New York, North Carolina, and VirginiazyxwvutsrqponmlkjihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBA

INTERROGATORY NO. zyxwvutsrqponmlkjihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBA32: Describe in detail each means usedby Applicant to

promote or advertise Applicant's Goods under Applicant's Applied forMark,

Applicant utilizes direct selling methods and personal sales calls to promote or advertise

Applicant's products to retailers, distributors and individual consumers, plus relies on his website

www.TotallyLiquid.biz, and WWW.ANTIOXIDANTFARMS.COM and has posted videos

including:

Antifrxid t F ® T d Sl S lK M 2014
"'0:51-

vimeo.com s Owen Ryan> Videos

Vimco

Apr'-1 20 J.5

AntiOxidant Farms@ -TradeShow Seoul Korea May 2014(All Natural granola, Vitamin
BIucQi)blueberry Syrup, andrice bars.. hom Owen Ryan

OwenRyan on Vimeo
https:llvimeo.com/user679849

Owen Ryan has 15 on Vimeo. the home for highquality videos andthe ." ShowSeoul Korea
May 2014 (All Natural granola. Vitamin Bluc@blueberry Syrup. and ...

Slide 0 - AntiOxidant Farm!!
www.antioxidantfarrns.com/ .../AOF_APRIL-15-20 14-ChinaExport-CharIoU...

Contact: Owen Ryan. CEO (646) 812-5J 09 ... Vitamin muc(~O,Vitamin Red@etc. marks
registered in US.....AntiOxidant farms - Vitamin B1uc@Bar. (Blueberries ...



Additionally, Applicant has used print-outs,. photography and trade show posters and

advertising flyers such as the examples pictured here:

INTERROGATORY NO. 33:Describe in detail each means used by Applicant to

promote or advertise Applicant's Goods under Applicant's Registered Mark.

See response to Interrogatory 32.

INTERROGATORY NO. 34: Identify and describe all third-party publicity of

Applicant's Applied for Mark.

None



INTERROGATORY NO. 35: Identify and describe all third-party publicity of

Applicant's Registered Mark.

None

INTERROGATORY NO. 36: Describe the annual amount expended or projected to be

expended in advertising and promotion for Applicant's Goods under or in connection with

Applicant's Applied for Mark.

4 to 6% of annual sales is the projected marketing spend for advertising and promotion

once Applicant becomes healthy and resumes business.

INTERROGATORY NO. 37: Describe the annual amount expended in advertising and

promotion for Applicant's Goods under or in connection withApplicant's Registered Mark.

4 to 6% of annual sales is the projected marketing spend for advertising and promotion

once Applicant becomes healthy and resumes business.

INTERROGATORY NO. 38: Describe the actual or projected annual sales of

Applicant's Goods under Applicant's Applied for Mark.



For health and financial reasons there are no present sales at this juncture given the

Applicant's health and financial situation applicant can't make such a projection.

Anticipated: $600k Year 1 after securing external funding and returning to normal health.

INTERROGATORY NO. 39: Describe the actual or projected annual sales of

Applicant's Goods under Applicant's Registered Mark.

For health and financial reaso.ns there are no present salesat this juncture given the

Applicant's health and financial situation applicant can't make such a projection.

Anticipated: $600k Year 1 after securing external funding and returning to normal health.

INTERROGATORY NO. 40: Describe whether Applicant has ever conducted, or

caused to be conducted on its behalf, or is aware of any marketsurveyor other analysis or

investigation that discloses, indicates, or relates in anyway to recognition or awareness of

Applicant's Applied for Mark by purchasers, customers, or the trade where Applicant conducts

its business.

Extensive l-on-l consumer intercept interviews were conducted by Applicant with

consumers, Ages 25-45 in proximity to retail grocery outlets and C-Stores in NC, NJ, NY, VA,



Washington DC & SC. Questions asked in these surveys were notdesigned to probe brand

awareness or recognition ..

INTERROGATORY NO. 41: Describe whether Applicant has ever conducted, or

caused to be conducted on its behalf, or is aware of any marketsurveyor other analysis or

investigation that discloses, indicates, or relates in anyway to recognition 01' awareness of

Applicant's Registered Mark by purchasers, customers, or the trade where Applicant conducts its

business.

Extensive l-on-I consumer intercept interviews were conducted by Applicant with

consumers, Ages 25-45 in proximity to retail grocery outlets and C-Stores in NC, NJ, NY, VA,

Washington DC & SC. Questions asked in these surveys were notdesigned to probe brand

awareness or recognition.

INTERROGATORY NO. 42: Identify any and all grants, licenses, authorizations, or

assignments relating to Applicant's Applied for Mark.

None



INTERROGATORY NO. 43: zyxwvutsrqponmlkjihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBAIdentify any and all grants, licenses, authorizations, or

assignments relating to Applicant's Registered Mark.

None

INTERROGATORY NO. 44: Identify all known instances in which any person has

asked if there is a connection or association between Opposer and Applicant or Opposer's Goods

and Applicant's Goods.

There have been no known instances ..

INTERROGATORY NO. 45: As to any Request for Admission that Applicant has

failed to admit in its entirety, describe all facts establishing why the request cannot be admitted.

See Applicant's Response to Opposer's Request for Admission in particular the Denial.

Facts presently known to applicant as to why certain requests are denied are set forth after each

denial.

INTERROGATORY NO. 46: State all facts and identify all documents supporting your

denial of paragraph 8 of the Notice of Opposition.



See response to Request For Admission 59 for such fact'). These fads are presently

known to Applicant. Simultaneously with these responses Applicant prior to the end of January

will be serving Discovery relating to the family of marks assertion of the Opposer. Since

discovery is not completed by Applicant, Applicant reserves the right to amend this request as

additional facts come known to him

INTERROGATORY NO. 47: State all facts and identify all documents supporting your

denial of paragraph 10 of the Notice of Opposition.

Applicant repeats its response to Interrogatory 46.as if fully set forth herein.zyxwvutsrqponmlkjihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBA
I

I
i
I
I

Since discovery is not completed by Applicant, Applicant reserves the right to amend this

request as additional facts come known to him

INTERROGATORY NO. 48: State all facts and identify all documents supporting your

denial of paragraph 11 of the Notice of Opposition.

The denial of paragraph 11 was only with respect to the characterization of the marks in

issue as substantially similar, an allegation which Applicant denied. Although the determination

of substantial similarity is an issue of fact in this case, the "facts" flow from the marks

themselves, which are different, one word vs two words, sound different, and create different

commercial impressions. Further given the purchasing context for the parties' respective



products, Opposer's packaged in bulk and sold in a business to business envirorunent and

Applicant's being sold as consumer products any retail confusion is unlikely.

As a matter of law purchasing context is material in assessing similarity. For example, the

Second Circuit has made clear that "[i]n assessing similarity, courts look to the overall

impression created by the [marks at issue] and the context inwhich they are' found and consider

the totality of factors that could cause confusion among prospective purchasers" GrunerzyxwvutsrqponmlkjihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBA+ Jahr

USA Publ'g v. Meredith Corp., 991 F.2d 1072, 1078 (2d Cir. 1993) and that "market conditions

must be examined closely to see whether the differences between the marks are 'likely to be

memorable enough to dispel confusion on serial viewing." Louis Vuitton MalletierzyxwvutsrqponmlkjihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBAv, Dooney &

Bourke, Jnc., 454 F.3d 108, 117 (2d Cir. 2006) (quoting LouisVuitton Malletier v, Burlington

Coat Factory Warehouse Corp., 426 F.3d 532, 538 (2d Cir. 2005».

On its own website, Opposer takes care to caution consumers regarding VitaBlue and

other ingredient products manufactured by Opposer, that they (the Futureceuticals Company)

"DO NOT" sell any products directly to consumers. So while the VitaBlue brand may indeed be

a brand, it is most definitely NOT a consumer brand in the standard meaning of the term.



Based on the claims and implied benefits, and specific descriptions of the powdered

100% blueberry extract product offered for sale to manufacturingzyxwvutsrqponmlkjihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBACOMPANIES by Opposer (as

described on Opposer's web site and other materials) and sold to Opposer's customersin bulk,zyxwvutsrqponmlkjihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBA

"in standard drum,zyxwvutsrqponmlkjihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBAsp,:,ay or freeze-dried" form for incorporation of Opposer's powdered

INGREDIENTS as part of some third party's finished products, these are VERY different

products and brands, with very different and non-overlapping purchase and consumption

dynamics.

INTERROGATORY NO. 49: State all facts and identify all documents supporting your

denial of paragraph 17 of the Notice of Opposition.

Paragraph 17 of the Notice of Opposition: Allowing the Application for Applicant's

proposed "VITAMIN BLUE" mark to register would damage Opposer, as registration would

confer upon Applicant various statutory presumptions to which it is not entitled in view of

Opposer's prior use and registration of its VITABLUE® Marks

Applicant incorporates by reference his responses to Interrogatory 48. Applicant objects

to this interrogatory as being unduly broad given the word "all" Without waiver of this

Objection. The facts presently known to the Applicant consist of the differences in the marks

themselves, the difference in the parties' respective products, the apparent difference of the

consumer's mindset and consideration/involvement level at point-of-purchase, the mostly large

type and consumer-facing presence of Applicant's mark at retail, versus the primarily "back-of-

the-bottle" small-type identification of Opposer's mark on vastly different packaging, and the



differences in the channels of trade as heretofore stated and as articulated in Applicant's

responses to Opposer's requests

Documents known to Applicant are set forth in its response todocument request; most

importantly Opposer's website and Applicant's packaging.

Since discovery is not completed by Applicant, Applicant reserves the right to amend this

request as additional facts come known to him

INTERROGATORY NO. 50: State all facts and identify all documents supporting your

denial of paragraph 18 of the Notice of Opposition.

RESPONSE: Paragraph 18 of the Notice of Opposition reads as follows:

Applicant's Goods are closely related to the goods offered under Opposer's VIT

ABLUE® Marks and are likely to travel through the same channels of trade as the goods offered

under Opposer's VITABLUE® Marks.

Applicant incorporates by reference its responses to Interrogatory 48 and 49

The website of Opposer reveals that it is a business to business company and does not sell

retail products, sold in bulk. Additionally given the nature of Opposer's goods as described in its

registrations and Applicant's goods as described in its registration and application reveal that

they are totally different. It is clear to given that Opposer's business is a business to business

model and applicant is a retail model that the goods do not travel in the same channels of trade.

The documents are the Website of Opposer, (not produced) packaging of Applicant

produced in response to document requests.

! .



Since discovery is not completed by Applicant, Applicant reserves the right to amend this

request as additional facts come known to himzyxwvutsrqponmlkjihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBA

INTERROGATORY NO. 51: State all facts and identify all documents supporting your

denial of paragraph 20 of the Notice of Opposition which reads as follows:

"Because of the substantially similar nature of the marks, the complementary and related nature

of the goods, and that the parties respective goods are likely to travel in the same channels of

trade and promotion and be sold to identical andlor overlapping customers, purchasers and

'prospective purchasers are likely to be confused, mistakenly believe or be deceived that the

goods Applicant offers under the proposed "VITAMfN BLUE" mark are affiliated with,

connected to; or associated with Opposer, or in some other way originate 'with or are sponsored,

endorsed or approved by Opposer, all to the detriment of Opposer."

Applicant incorporates by reference its responses to Interrogatories 48, 49 and 50.

The facts are stated in response to the prior interrogatory.Given that the marks are not

confusingly similar, there will be no likelihood of confusion, mistake or deception.

INTERROGATORY NO. 52: State all facts and identify all documents supporting your

denial of paragraph 21 of the Notice of Opposition.

Applicant incorporates by reference its responses to Interrogatories 48, 49, 50 and 51.

Paragraph 21 of the Notice of Opposition Reads as follows:



RESPONSE: Applicant's proposed "VITAMIN BLUE" mark is substantially the same as

Opposer's VITABLUE® Marks so that purchasers and prospective purchasers are likely to be

confused, mistakenly believe or be deceived that Applicant's Goods offered under Applicant's

proposed "VITAMIN BLUE" mark are affiliated with, connected to, or associated with Opposer,

or in some other way originate with or are sponsored, endorsed or approved by Opposer, all to

the detriment of Opposer.

The information application has is set forth in prior responses to interrogatories.

Documents Opposer's website and Applicant's packaging.

Since discovery is not completed by Applicant, Applicant reserves the right to amend this

request as additional facts come known to him

INTERROGATORY NO. 53: State all facts and identify all documents supporting your

denial of paragraph 22 of the Notice of Opposition.

Applicant incorporates by reference its answers to Interrogatories 48-52

Since discovery is not completed by Applicant, Applicant reserves the right to amend this

request as additional facts come known to him

INTERROGATORY NO. 54: State all facts and identify all documents supporting your

Affirmative Defense in paragraph 26 that, "Opposer does notsell VlT ABLUE® Products to the

general public, but sells them in bulk to third party manufactures who incorporate such

VITABLUE® Products into finished retail products for the general public, such as herbal

supplements, dietary supplements, and/or nutritional supplements."



Applicant incorporates by reference its answers to Interrogatories 48-54. The statement in

part is based on Opposer's own website.

Applicant has not yet conducted discovery but based on a research of Applicant, there are

no products sold to the general public. Documents are Opposer's website and Applicant's

packaging.

INTERROGATORY NO. 55: State all facts and identify all documents supporting your

Affirmative Defense in paragraph27 that "to the extent such third party manufacturers use the

trademark VITABLUE® on their products, such use is not licensed by the Opposer."

Since discovery is not completed by Applicant, Applicant reserves the right to amend this

request as additional facts come known to him

INTERROGATORY NO. 56: State all facts and identify all documents supporting your

Affirmative Defense in paragraph 28 that "to the extent VITABLUE® is licensed to such

manufacturers, the Opposer has not exercised quality control over such used and therefore the

Opposer has engaged in naked licensing."

Applicant' has not yet conducted discovery and reserves theright to supplement these

responses once discovery is completed.



INTERROGATORY NO. 57: State all facts and iden~ifyall documents supporting your

Affirmative Defense in paragraph 30 that "Opposer has not sold VITABLUE® dietary

supplement as used in Registration No. 2,885,094 as a standalone product sold to the general

public" as "a standalone product sold to the general public."

The FDA defines "Dietary Supplement" as follows:zyxwvutsrqponmlkjihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBA

A dietary supplement is a product intended for ingestionzyxwvutsrqponmlkjihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBAthat contains a "dietary Ingredienf' intended to add further
nutritional value to (supplement) the diet. A "dietary ingredient" may be one, or any combInation, of the following .
substances: .

• a vitamin

• a mineral

• an herb or other botanical

• an amino acid

• a dietary substance for use by people to supplement the diet by increasing the total dietary intake

• a concentrate, metabolite, constituent, or exlract

Dietary supplements may be found in many forms such as tablets, capsules, softgels, gelcaps, liquids, or powders.
Some dietary supplements can help ensure that you get an adequate dietary intake of essential nutrients; others may
help you reduce your risk of disease.

The key point on this is that Opposer's products are only ingredients, not supplements

according to the above definition. Opposer's products are not intended to be ingested but to be

incorporated into other products which may be ingested. They are not products, "for ingestionzyxwvutsrqponmlkjihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBA

that containsa "dietary ingredient; they are ingredients" The Opposer'sproducts are ingredients

of other products, not the standalone product covered by this definition.

Applicant has not yet conducted discovery and reserves the right to supplement this

response once discovery is completed.



INTERROGATORY NO. 58: State all facts and identify all documents supporting your

Affirmative Defense in paragraph 31 that Opposer ceased to sell VITABLUE® as a dietary

supplement for more than three years and has no intention of resuming such use.

See response to Interrogatory 57.

Applicant has not yet conducted discovery and reserves the right to supplement this

response once discovery is completed.

INTERROGATORY NO. 59: State all facts and identify all documents supporting your

Affirmative Defense in paragraph 32 that "the term as used inRegistration 3,074,359 means

nutraceuticals as a standalone product sold to the general public as opposed to an ingredient of a

product. This is evidenced by the fact that the description of goods in said registration separately

claims an ingredient, namely 'nutritional supplement ingredient."

See response to Interrogatory 57

Applicant has not yet conducted discovery and reserves the right to supplement this

response once discovery is completed.

INTERROGATORY NO. 60: State all facts and identify all documents supporting your

Affirmative Defense in paragraph 33 that Opposer has not sold VITABLUE® nutraceuticals

product as described in Registration 3,074,359 as a standalone product sold to the general public,

but only as an ingredient for such product.



A common definition of a Nutraceutical, is as follows:zyxwvutsrqponmlkjihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBA

DictionaryzyxwvutsrqponmlkjihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBA

noun nutra ceuti- cal \, nu-trs- 'su-ti-kel;zyxwvutsrqponmlkjihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBA

Simple Definition of NUTRACEUTICAL
Popularity: Bottom 40% of words

• : a specially treated food, vitamin, mineral, herb, etc., that you
eat or drink in order tozyxwvutsrqponmlkjihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBAimprove your health

•
•
•
•
•

Full Definition of NUTRACEUTICAL

1.: a foodstuff (as a fortified food, or dietary supplement) that
provides health benefits in addition to its basic nutritional value

This is one definition from Merriam Webster's dictionary, but many' definitions are

consistent with this definition. These definitions contemplate a standalone product.

Opposer's products are ingredients for Nutraceuticals.

Based on its investigations Applicant has not found any use of VITABLUE in respect of

a mark for an actual standalone product that competes with the products of Applicant, namely

drinkable yogurts, bottled ready-to-drink beverages and snack bars sold at retail locations where

typical consumers of these types of products .usually shop.

Applicant has not yet conducted discovery and reserves the right to supplement this

response once discovery is completed.



INTERROGATORY NO. 61: State all facts and identify all documents supporting your.

Affirmative Defense in paragraph 34 that Opposer ceased to sell VITABLUE@ as a nutritional

supplement for more than three years and has no intention of resuming such use.

See response to Interrogatories 57-60. Since the ingredient products sold by Opposer are

not nutritional supplements, it has not sold such products and given the nature of its business

model applicant believes Opposer will not sell such products. Applicant will supplement this

response whenit takes discovery.

Based on its investigations Applicant has not found any use of VITABLUE in respect of

a mark for an actual standalone retail product that competeswith the products of Applicant,

namely drinkable yogurts, bottled ready-to-drink beverages and snack bars sold at retail locations

where typical consumers of these types of products usually shop.

INTERROGATORY NO. 62: Identify any experts you intend to call in these

proceedings and the substance if their opinions.

None

INTERROGATORY NO. 63: Identify each person who supplied information used in

.answering these Interrogatories.

Owen Ryan
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CERTIFICATE OF SERVICE



I hereby certify that a true and correct copy of the APPLICANT'S RESPONSES AND
OBJECTIONS TO OPPOSER'S· FIRST SET OF INTERROGATORIES
was served by FedEx, and by email011January 20, 2015 to:

TIFFANY A BLOFIELD
WINTHROP & WEINSTINE PA
225 SOUTH SIXTH STREET, SUITE 3500
MINNEAPOLIS, MN 55402
UNITED STATES
Blofield, Tiffany [TBlofield@winthrop.com]zyxwvutsrqponmlkjihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBA

~
~er .
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE

IN THE TRADEMARK TRIAL AND APPEAL BOARD

vnr FUTURECEUTICALS, INC.,

OpposerlRespondentzyxwvutsrqponmlkjihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBA

v.

OWEN RYAN

Applicant/P etitioner

Opposition No. 91221928

Application No. 86182052

Applicant's Responses and Objections to Opposer's Document RequestszyxwvutsrqponmlkjihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBA

Received
JAN 252016

Tiffany A. Blofiefd



General Objections

Applicant adopts and incorporates by reference the objections set forth in Applicant's

response to Opposer's First Set ofInterrogatories and applies said objections to the documents

requested.

Applicant's Privilege Log

The following documents are not produced on the ground of attorney client privilege

JHB=Jay BegIer OR=Owen Ryan MSK-Myung Sook KimzyxwvutsrqponmlkjihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBA

Applicant's Privilege log

The following documents are not produced on the ground of attorney client privilege

JHB=JayBegler OR=OwenRyan MSK-MyungSoak Kim

Number Document Date of Author Recipient Persons Subject Matter Category
Type Document with of

Access Privilege

PRIV- EMAIL zyxwvutsrqponmlkjihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBA09/ri/2009 JHB OR OR Trademark AttorneyzyxwvutsrqponmlkjihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBA
001 Search Results client

on VITAMIN privilege
BLUE

PRIV- EMAIL 03/032014 OR JB JB Foreign filing Attorney
002 strategies client

privilege

PRIV- EMAIL 01/26/2014 JHBzyxwvutsrqponmlkjihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBAOR/MSK ORiMSK New Attorney
003 applications client

and question re privilege
descriptiveness

PRIV EMAIL 09/23/2009 JHB OR OR Search results Attorney
004 on BEE client

prefixed marks privilege



PRIV EMAILSzyxwvutsrqponmlkjihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBA09/2009 JHB JHB JHB Prosecution Attorney
going strategy client

006 Multiple forward OR OR OR privilege

007 Emails Post JHB JHB JHB Strategy; Attorney
notification possible client
by OR OR OR settlement. privilege
Opposer of
its
objection
to
VITAMIN
BLUE

Chart Identifying Documents with Explanations

IDENTIFICATION OF DOCUMENTS REFERENCED IN ANSWERS TO
INTERROGATORIESzyxwvutsrqponmlkjihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBA& RESPONSIVE TO DOCUMENT REQUESTS

For ease of reference and reply: Applicant has provided the chart below identifying
the documents produced in response to Opposer's Document Requests.

Document Numbers 002-009 and 026 are reproductions of screen shots from Owen Ryan's
computer. He was unable to download actual emails as his computer was stolen. Police report
can be provided to confirm this. He then attempted to use an old computer but could not
download these documents.

Document Numbers 001, 010-027 are hard copies of documents produced.

Document 16 are links which must be accessed by user.



Document Description Relevance

APPLICANT'S . Feb 15, 2006 Email from Owen Ryan to Background in chronology
DOC. NUMBER CRA YONS CEO Ron Lloyd, regarding showing
002 Crayons Drinkable Yogurt

Ryan's work and
involvement with drinkable
yogurt

Relevance to his Bona Fide
Intent to Use

APPLICANT'S June 29,2006 email to Duncan Seay Background in chronology
DOC. NUMBER showing
003

Ryan's work and
involvement with drinkablezyxwvutsrqponmlkjihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBA

j yogurt

Relevance to his Bona Fide
Intent to Use

APPLICANT'S November 92009 Video Clip showing Ryan's activities re work on
DOC. NUMBER Ryan's attendance at AMERICAS FOOD developing VITAMIN
004 AND BEVERAGE SHOW in Miami FL BLUE Drinkable Yogurt

APPLICANT'S January 152010. E-mail and phone Ryan's activities re work on
DOC. NUMBER conversationsbetween Owen Ryan and developing VITAMIN
005 leading dairy yogurt expert Sue Larsen BLUE Drinkable Yogurt

APPLICANT'S May 182011 Email from Izabela Szcuka toRyan's activities re work on
DOC. NUMBER Owen Ryan with proposed treatments for developing VITAMIN
006 Vitamin Blue (She was working in LA on BLUE Drinkable Yogurt

the entire product range: drinks, yogurts,
Relevance to his Bona Fidesnack bars etc) had worked with me

previously in NYC in 2006 -NOT YET Intent to Use

AVAILABLE

APPLICANT'S Aug 26 2012 Email re Drinkable Yogurts Ryan's activities re work on



DOC. NUMBER and Sparkman Cream Dairy (in Georgia) to developing VITAMIN
007 John Carson from Owen Ryan. BLUE Drinkable Yogurt

Relevance to his Bona Fide
Intent to Use

APPLICANT'S August 30 2009 E-mail follow-up between Ryan's activities re work on
DOC. NUMBER Owen Ryan to Tom Graney: developing VITAMIN

008 Email of Aug 30, 2009 where Applicant
BLUE Drinkable Yogurt

reiterates current needs regarding drinkable Relevance to his Bona Fide

yogurt, listing the importance of developing: Intent to Use

"Product four: yogurt containing fruit like
Dannon, Stonyfield, Yoplait etc. (in both
regular and drinkable varieties)"

APPLICANT'S June 9, 2009 Email to Duncan Seay Ryan's activities re work on
DOC. NUMBER regarding Dave Duffy and Drinkable developing VITAMIN

009
Yogurts BLUE Drinkable Yogurt

Relevance to his Bona Fide
Intent to Use

APPLICANT'S Document created by Owen Ryan with Ryan's activities re work on
DOC. NUMBER images showing his attendance at trade showdeveloping VITAMIN
026 on November 9, 2009 BLUE Drinkable Yogurt

Relevance to his Bona Fide
Intent to Use

HARD COPIES

APPLICANT'S New York Times Obituary of Juan Metzger Background in chronology
DOC. NUMBER September 10,1998 showing
001

Ryan's work and
involvement with drinkable



yogurt

Relevance to his Bona Fide
Intent to Use; referenced in
Applicant's narrative in
answer to interrogatories

APPLICANT'S SCS Trademark Search on all Vitamin Ryan's activities re work on
DOC. NUMBER prefixed marks-provided in electronic form- developing VITAMIN
010 BLUE Drinkable Yogurt

Relevance to his Bona Fide
Intent to Use

APPLICANT'S Power Point Presentation showing Vitamin Ryan's activities re work on
DOC. NUMBER Blue is included in presentation developing VITAMIN
011 BLUE Drinkable Yogurt

Relevance to his Bona Fide
Intent to Use

APPLICANT'S Sept 10;2009 and September 11, 2009EmailRyan's activities re work on
DOC. NUMBER exchange between Owen Ryan and Duncandeveloping VITAMIN
012 Seay re contact with Dave Duffy re BLUE Drinkable Yogurt

development of drinkable yogurt

APPLICANT'S Posters used by Owen Ryan to promote Owen Ryan's sales and
DOC. NUMBER drinkablezyxwvutsrqponmlkjihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBAyogurt promotion efforts
013

APPLICANT'S Applicant's website: Owen Ryan's sales and
DOC. NUMBER WW\\~:6J~JJ~l(5:11)/\l"!·1·I· i~gM~:r_(:2Mpromotion efforts

014

APPLICANT'S Applicant's website Ryan's activities re work on
DOC. NUMBER developing VITAMIN

www.TotallyLiguid.biz, BLUE Drinkable Yogurt
015

Relevance to his Bona Fide
Intent to Use

APPLICANT'S AntiOxidant Farms® - Trade Show Seoul Owen Ryan's sales and



DOC. NUMBER Korea May 2014 ...

016zyxwvutsrqponmlkjihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBAIll> zyxwvutsrqponmlkjihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBA0:51

vimeo.corn >Owen Ryan> Videos

Vimco

Apr -I. :~()1:)

AntiOxidant Farms@)- Trade Show Seoul
Korea May 2014 (All Natural
granola, Vitamin B1ucQ{lblueberry Syrup,
and rice bars .. from Owen Ryan

Owen Ryan on Vimeo
https:llvimeo.eom/uscr679849

Owen Ryan has15 on Vimeo, the homefor
high quality videos and the ... ShowSeoul
Korea May 2014 (All Natural
granola. Vitamin Blue6~' blueberrySyrup,
and ...

Slide 0 - AntiOxidant Farms
www.autioxidantfarms.com/ ...lAOF APRIL-
15-2014-ChinaExport-Charlott.,.

Contact: Owen Ryan. CEO(646) g 12-
5 J 09 ... Vitamin H1uc@.Vitamin Red® etc.
marks registered in US ..... AmiOxidaur

. Farms Vitamin BlucQ_(1 Bar.
(Blueberries ...

APPLICANT'S Power Point presentation

DOC. NUMBER
017

APPLICANT'S Investment Opportunity Presentation

DOC. NUMBER
018

March! April! May 2009 showing package
designs developed by 99 Designs Inc a
graphic design house-Comments are those of

APPLICANT'S
DOC. NUMBER

019

promotion efforts-Not
produced; necessary to click

into link.

Owen Ryan's continuing
developmental work on
VITAMIN BLUE YOGURT

Relevance to his Bona Fide

Intent to Use

Ryan's activities re work on
developing VITAMIN
BLUE Drinkable Yogurt



Applicant

APPLICANT'S Owen Ryan created document showing Ryan's activities re work on
DOC. NUMBER involvement in creation and development ofdeveloping VITAMIN
020 drinkable yogurt BLUE Drinkable Yogurt

Relevance to his Bona Fide
Intent to Use

APPLICANT'S Re response to Document Request 15 - Ryan's activities re work on

DOC. NUMBER Screen shot showing information on developing VITAMIN
021 VITAMIN BLUE domain names BLUE Drinkable Yogurt

APPLICANT'S Response to Request 21: Screen shot Advertising
DOC. NUMBER showing trade advertisement, Southeast

United States Trade Association Atlanta
022

APPLICANT'S Response to Request 20 consumer researchResearch done by Owen

DOC. NUMBER screen shot Ryan
023

APPLICANT'S Assignment Documents VITAMIN BLUE
DOC. NUMBER
024

APPLICANT'S Invoice to Bargain Foods for sale of Sale of products
DOC. NUMBER VITAMIN BLUE
025



DOCUMENTS INCORPORATED HEREIN

APPLICANT'S DOC. NUMBER 002

Feb 15, 2006 Email from Owen Ryan to CRAYONS CEO Ron Lloyd, regarding Crayons

Drinkable Yogurt. I had been working on this "intensely. This work continued and eventually

became the knowledge base for Vit-X drinkable yogurts. Also, there are multiple people who

tasted and were aware of this work, and Myung and I personallycalled on stores in NYC and

sold product successfully.

"Ron, This is why I pushed to launch with drinkable yogurts where Crayons brings "fun" into a

more serious category and gains "health" benefits in the process. That recommendation was

made in July -- in writing. I put together a carefully reasoned strategic path yet the only response

I heard back is that the category was "too small in dollar volume to gain investor interests". This

is why I pushed for the $20,000 set aside in the last contractual revise, to make certain that

drinkable yogurts were in place to provide a lifeboat in the event that the brand encountered the

type of "iceberg" scenario mentioned above. My prediction is that the road map for drinkable

yogurts articulated by me in July of last year will provide the eventual launch platform for the

crayons brand. Time will tell if this is true, but in the interim, I am the one who is being

pressured to "depart", amicably we all hope, and that is whatI want.



Ron, we may be on the verge of changing my position with the company,

or eliminating it, or eliminating me, or somehow distancingmy

contrarian and sometimes abrasive voice from the marketingand brand

debate, (much like in this current letter) but such a voice isvitally

needed at Fruitsrtorrn and I urge you to involve someone objective with

trully comprehensive marketing expertise and a total consumer focus.

Without these assets, and the important insight that that consumer

"right brain" intuitive focus brings to a company, the Crayosn brand

and the Fruitstorm Company can not and will not succeed. And that, is

not in your interest or mine. Which is why I write this letter

Sincerely, Owen Ryan



APPLICANT'S DOC. NUMBER 003

Excerpt from LONG June 29, 2006 email to Duncan while in a spatregarding my departure

(forced) from Crayons. Note the "drinkable yogurt" language in bold face, I wrote as EVP and

Head of Marketing at Crayons, Inc.

-----Original Message----- From: owenwalterryan@aol.com [mailto:owenwalterryan@aol.com]
Sent: Thursday, June 29, 2006 6:57 AM To: duncan@fi·uitstorm.com; ron@fiuitstorm.com Cc:
chbartle@ix.netcom.com Subject: Fwd: store 8@7th ave 17thst (Westside Gourmet Market)
Duncan: I am in extremis over lots of things at this moment, asI know you guys are as well, but
Emma and Myung come first. Here is my response (Overdue - sony) but this is the first moment
to put together a reply. See video store link below and video inside link under that (or to
follow) Westside Gourmet Market has one of the strongest beverage industry cold cases in the
city. High volume store with lots of traffic, in a zip that I have lots of consumer data regarding.
I am happy to take anyone on an impromptu tour at anytime of anyof nine current test stores.
Have them call me. I am not, however, receptive to having unarmounced tire kicking
visitors/investors go in and: a) purchase 3 or 6 bottles of product and thus screw up the data and
reporting integrity of such a small in-store sales test, and/or ... b) pester the store owner about
what's up, etc.? After the 15th of July, they can visit all stores freely because my initial data
will be intact, complete and have integrity. I haven't even told my friends (or even Chris Bartle
until this e-mail)whatstoresI.min).CaIImeparanoid.butthat.sthekindofguyIam.I.ma
purist, and I'm sorry that I can't be more inviting. Drinkable yogurt should have been opening
focus, in any event. EVERY trade buyer thus far has told me flat out that the CRAYONS fruit
drink package form absolutely miscommunicates. content, etc. In another two weeks, I'll have
an inkling of reliable store data on exactly how much the consumer is confused by our
"expediancy" packaging choice (by reading guestimated re-purchase rate/incidence; Also, the
30% product is great tasting but overly heavy and sweet (e.g.not refreshing) Now, you may
ask, "Why the hell is that pain in the butt, Owen rehashing allof this stuf? He complained non­
stop about this before we got rid of him?" This is certainly a fair and reasonable question for
you to ask. It also has a fact-supported answer. The answer isthat EVERYTHING about the
selection of this particular package was driven not by any "marketing rigor" on Fruitstorm's
party, but totaIIy by "investor expediancy" at the time (e.g. "We have to get SOMETHING out
in the market now, anything! "THE INVESTORS ARE DEMANDING ACTION NOW" and



"BY GOD WE ARE GOING TO DO SOMETHING NOW" Of course, in this process no one
bothered to inform me (the EVP and Chief Marketing Officer) that a decision had been made! I
hope you are well. Best regards, Owen

APPLICANT'S DOC. NUMBER 004

Photo-Technical Difficulties reproducing video clips



APPLICANT'S DOC. NUMBER 005

----- Forwarded Message ----

From: "SLarson@cdr.wisc.edu" <SLarson@cdr.wisc.edu>

To: Owen Ryan <owemyan@yahoo.com>

Sent: Fri, January 15,20102:42:52 PM

Subject: Re: contact info

Hi Owen,

I have looked at the Yoplait Yo plus yogurts with the Vitamin A, D and E. Vitamins A and E

have 20% of the daily values and 10% of the value for Vitamin D.There are USDA regulations

on the amount of Vitamin A andzyxwvutsrqponmlkjihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBAI? that yogurt can be fortified with. The fortification limits

likely exist because vitamins A and D are fat soluble vitamins and there are toxic levels if too

much of those vitamins are consumed. You will have consumersthat may eat 1 serving per day,

but there may be some consumers that eat multiple servings a day or consume other products that

contain Vitamins A& D. The vitamin level decreases throughout the shelf life of the yogurt and

the change in the vitamin content in the yogurt during its shelf life also has to be taken into

consideration. Vitamin A is destroyed by light. I did not find a target level for Vitamin E. I have

sent an email to KJ Burrington as she has worked on a number of yogurt projects. I have



attached the links to the code of federal regulations on the various yogurts (Yogurt, Lowfat,

Nonfat) as they are today. I hope that you will find the information to be helpful. I hope that

your project is successful and if I can answer and further questions, please feel free to contact

me. I have also attached a link to an article on yogurts that contain some out of the box ideas

that I thought you may find interesting.

Susan G. Larson, PhD.

Center for Dairy Research

University of Wisconsin - Madison

Babcock Hall

1605 Linden Drive

Madison, WI 53706-1565

608.890.3504 desk

608.712.5123 cell phone

slarson@cdr.wisc.edu

USDA Specifications for Yogurt, Nonfat Yogurt and Lowfat Yogurt

http://www.ams.usda.gov/ AMSv 1.0/getfile?dDocName=STELDEV3004551



http://law.justia.comlus/cfr/title21121-2.0.I.l.19.2.1. I 8.html

Yogurt - Code of Federal Regulations

Lowfat Yogurt

http://iaw.justia.comlus/cfr/titie21121-2.0.I.I.19.2.1. I 9.html

Nonfat Yogurt

http://lawjustia.comlus/cfr/title21121-2.0.I.I.19.2.1.20.html

o



APPLICANT'S DOC. NUMBER 006

May 18 2011 Email from Izabela Szcuka to Owen Ryan with proposed treatments for Vitamin

Blue (She was working in LA on the entire product range: drinks, yogurts, snack bars etc) had

worked with me previously in NYC in 2005?



APPLICANT'S DOC. NUMBER 007

Aug 26 2012 Email re Drinkable Yogurts and Sparkman Cream Dairy (in Georgia) to John

Carson from Owen Ryan.

Owen Ryan <owenryan@yahoo.com>

To John CarsonzyxwvutsrqponmlkjihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBA08/26/12 at 8:36 PM

John,

SParkman Dairy farmer in GA is currently seIling his 32 OZ·drinkable.yogurts to distributorzyxwvutsrqponmlkjihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBAin

Atlanta called Destiny-Organics (mostlyzyxwvutsrqponmlkjihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBAit seems they distribute to regional farmers markets,

plus specialty, food service and gourmet stores stores in SE. That distributor lists the price of

the 32 OZ product at $15.75 for a case of 6. ($2.62 a bottle) Here in Charlotte, and I assume

elsewhere, THE FRESH MARKET retails their Sparkman-produced 1 QT product -- as their

store brand for $4.49.) Based only on this information (which is all I have at the moment) what

should I price this 32 OZ product to the few stores inzyxwvutsrqponmlkjihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBANC/SC that I will sell to this week? (a

rough estimate is OK.) Any relationship with Sparkman Dairy(based on the conversations I have

had with them thus far) would be with Sparkmanpacking for AOFas a strategic partner - not just

a co-packer. This being said, nothing has been discussed financially but they have a purpose­

built drinkable yogurt facility recently built on the farm with "LOTS OF unused capacity" and

they say we have an "easy ability to produce way more drinkable yogurt based on our current

500 cow herd." Some info on Sparkman, and their cows and history is found on Page 8 at this



link: http://www.newleafmarket.coop/newsletter/_doc/200809 .pdf Best regards, Owen



APPLICANT'S DOC. NUMBER 008-NOT CURRENTLY AVAILABLE

August 302009 E-mail follow-up between Owen Ryan to Tom Graney:

Email of Aug 30, 2009 where Applicant reiterates current needs regarding drinkable yogurt,
listing the importance of developing:

"Product four: yogurt containing fruit like Dannon, Stonyfield, Yoplait etc. (in both regular and
drinkable varieties)"



APPLICANT'S DOC. NUMB_ER009

Owen Ryan [mailto:owenryan@yahoo.com]

Sent: Tuesday, June 09,20091:10 PM

To: DuncanzyxwvutsrqponmlkjihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBAA. Seay

Subject:Drinkable Yogurts Fw: Fwd: Section #2 Reimbursableexpenses

Hi Duncan, See attached. Please call to discuss. Dave Duffy at Duffy Strategic had come to me

as a highly recommended and very well connected drinkableyogurt developer.It appears that he

is still owed $1,000 by menus, per the list of outstanding third party "direct payment"

obligations of CRAYONS INC of appx $2,700 noted in the attached document regarding various

direct "Section 2" payments from Crayons to various vendors. This includes payment of a

$1,000 invoice owed to Dave Duffy for work on drinkable yogurts. Dave was a good and

promising asset for CRAYONS (entrepreneurial, savvy, well-respected) and could still be one.

Unfortunately this obligation to Dave ended up sidelined inmy departure dispute with Ron and

this outstanding "third party" payment amount of $1,000 would have to be paid to restore Dave's

trust in our (mine, anyway) word being our bond. Dave had donea good deal of work on

prospecting and formulations for a CRAYONS drinkable yogurt, including having serious

discussions(I believe with senior management) regarding a drinkable yogurt company in

Minnesota producing product under the CRAYONS brand name. They were quite excited about

this prospect at the time, but fence mending with Dave is required to reopen any conversation.



IzyxwvutsrqponmlkjihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBABest, Owen

APPLICANT'S DOC. NUMBER 010

Duncan A. Seay <dul1can@crayol1sinc.col11>

To Owen Ryan

09111109at 12:59 PM

Let's discuss Dave Duffy'when you're in town next week. We should start making some
progress on the drinkable yogurtfront

Also happy to discuss Chris New per your voicemail three weeks ago. Yes, I know Chris. He
was the Michael Levine candidate you, me and PI liked for Crayons while simultaneously
evaluating Ron.

Duncan

From: Owen Ryan [mail1o:owcnryan{@,yahoo.coml
Sent: Tuesday, September 08, 2009 11:19 AM
To: Duncan A. Seay
Subject: Dave Duffy

I hope things are progressing well with this fund raising round. PS (Please send me the
powerpoint, Thanks) I'm anxious to see it and I hope to securea meeting on Friday with
billionaire owner of Lowe's Nascar stadium, Bruton Smith. If you have a cut down version of
the 130 page presentation, I'd like to see that as well.

Best

Owen



PS I spent a couple of hours with Dave Duffy when he was in Charlotte last week. His
accomplishments as stated on his resume are accurate but theresume understates his
actual excellence, also many quite significant/impressive accomplishments are not even
include on his resume.

I was very impressed with him.zyxwvutsrqponmlkjihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBA

************************

Owen Ryan



APPLICANT'S DOC. 026zyxwvutsrqponmlkjihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBA

November 9 2009. zyxwvutsrqponmlkjihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBAI attended the AMERICAS FOODAND BEVERAGE SHOW in Miami
FL Non 9-12 2009 specifically to identify co-packer or partner contacts to produce and distribute
Drinkable Yogurts under Vit-X or AOF brands. I had dozens of conversations with potential
vendors and producers/customers, includingwith Jaimie Yee, Representative of YOPLUS
drinkable yogurts. (PANDOIYAKULT Company). For record-keeping and reminder purposes, I
took a cell phone snapshot at that show of the their YOPLUS drinkable yogurt. Photo is time
stamped as "11:37AM Nov 9,2009." while I was at their booth in Miami. See picture below.
Other record keeping snap shots I took show ingredients used in one of the YOPLUS yogurt
drinks, and a video clip has information from Mr. Lee's business card.

1) Below is screen shot of Nov 9,2009 email receipt/confirmation of payment to attend Nov
9-122009 Americas Food And Beverage Trade Show in Miami, Florida, Nov 9-12,2009
where Owen Ryan met with multiple potential manufacturer/suppliers, partners and
customers.

2) Meetings in Miami included sessions with representatives of fermented technology
suppliers and well-known drinkable yogurt producers such as PaldolYakult,
manufacturers of "YO PLUS Drinkable Yogurt". Discussion were held with YO PLUS
representatives regarding both AOF and VIT-X products, specifically Vitamin Blue,
Vitamin Red, Vitamin Orange, etc., and potential for PaldolYakult (major global supplier
of fermented and yogurt drink products) entering into a business relationship with
Applicant to produce and market drinkable yogurt products in the US under Applicant's
brand names.

A screen grab of the time-stamped 11:37AM Nov 9,2009 photo which Applicant took of
Paldo/Yakult's 11.5 oz YOPLUS Drinkable Yogurt product for record-keeping purposes
this trade show is pasted in below, as is the email confirmation of Owen Ryan's Miami



show registration.zyxwvutsrqponmlkjihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBA
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Nov 9 2009 email Registration confirmation from afb@WorldTrade.org to Owen Ryan for
attendance at AMERICAS FOOD AND BEVERAGE TRADE SHOW, Miami, Nov 9-12 2009:zyxwvutsrqponmlkjihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBA
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Screen grab of time-stamped Nov 9, 2009 11:37AM photo Applicant took at Miami Trade
Show of Paldo/Yakult's 11.5 oz YOPLUS Drinkable Yogurt product for record-keeping
purposes of his meeting with YOPLUS representative at the "America's Food and
Beverage Trade Show"



RESPONSES TO DOCUMENT REQUESTS:

REQUEST NO.1: All documents and things concerning, involving, or otherwise relating

to the decision making process undertaken by Applicant to adopt and use Applicant's VITAMIN

BLUE Mark with respect to Applicant's Registration, including documents sufficient to show the

timing of the process, the alternatives considered, and thefactors used or considered in selecting

Applicant's Mark, all steps taken to clear Applicant's Mark, and why Applicant's Mark was

chosen.

REQUEST NO.2: All documents and things concerning, involving, or otherwise relating to the

decision making process undertaken by Applicant to adopt and use Applicant's VITAMIN BLUE

Mark with respect to Applicant's Application, including documents sufficient to show the timing

of the process, the alternatives considered, and the factors used or considered in selecting

Applicant's Mark, all steps taken to clear Applicant's Mark, and why Applicant's Mark was

chosen.

REQUEST NO.3: All documents and things concerning the clearance of Applicant's VITAMIN

BLUE Mark with respect to Applicant's Registration.

REQUEST NO.4: All documents and things concerning the clearance of Applicant's Mark with

respect to Applicant's Application.

RESPONSE TO REQUEST 1,2,3 and 4



See DOCUMENT NUMBER 10

Production of this document is objected to on the ground thatdocument and information

contains information and communications that is subject tothe attorney client privileged,

specifically objected to-an email from Jay Begler to Owen Ryan-September 2009-0pinion re

availability of marks based on analysis of search. Production objected to on the ground of

attorney client privilege.

Comment: No separate search or investigation was conductedfor VITAMIN BLUE with

respect to the goods covered by Applicant's Application Seefurther explanation in Answers to

Interrogatories

REQUEST NO.5: All documents concerning the adoption of Applicant's Mark with respect to

Applicant's Registration.

REQUEST NO.6: All documents concerning the adoption of Applicant's Mark with respect to

Applicant's Application.

Applicant has produced Document Numbers 001-012, 015, 017-021, 025 and 026 which it .

believes is responsive to this request.

Applicant is searching for additional documents and reserves the right to supplement this

response.



REQUEST NO.7: All documents concerning Applicant's bona fide intent-to-use Applicant's

Marks in

Trademark Search Report described in response to Request 1

Applicant has produced Document Numbers 001-012, 015, 017-021, 025 and 026 which it

believes is responsive to this request.

Applicant is searching for additional documents and reserves the right to supplement this

response.

REQUEST NO.8: All documents concerning the use of Applicant's Marks in connection with

Applicant's Goods.

See response to Request 7.

See Documents 016 and 022

REQUEST NO.9: All documents concerning each person's involvement in the conception,

creation, meaning, evaluation, clearance, development orselection of Applicant's Mark with

respect to non-alcoholic beverages, namely, soft drinks and fruit juices containing vitamins.

None exist in terms of actual involvement The emails set forth in Response 6 identify various

individuals who were contacted by Applicant.



REQUEST NO. 10:zyxwvutsrqponmlkjihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBAAll documents concerning each person's involvement in the conception,

creation, meaning, evaluation, clearance, development orselection of Applicant's Mark with

respect to yogurt drinks, fruit based snack food.

See response to Request 9

Applicant is searching for additional documents and reserves the right to supplement this

response.

REQUEST NO. 11:All documents concerning any applicationto register Applicant's Marks as

a Trademark with the United States Patent and Trademark Office or with any state.

Applicant objects to this Request on the ground in so far as itembraces the file wrapper of

Applicant's application and is accessible to Opposer.

REQUEST NO. 12: All documents concerning communications with the United States Patent

and Trademark Office and/or with any state agency or office in connection with Applicant's

Marks.



Applicant objects to this Request on the ground in so far as itembraces the file wrapper of

Applicant's application and is accessible to OpposerzyxwvutsrqponmlkjihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBA

REQUEST NO. 13: All documents concerning each and every application to register

Applicant's Marks with any official trademark register in any country other than in the United

States.

Applicant objects to this Request to the extent that it seeksinformation that is neither relevant to

the claims or defenses of any party to this Proceeding, nor reasonably calculated to lead to the

discovery of admissible evidence.

REQUEST NO. 14: All documents concerning each and every application to register

Applicant's Marks as a domain name.

See Document 021

REQUEST NO. 15: Documents sufficient to show the Goods Applicant currentlyoffers under

Applicant's Marks.



None existzyxwvutsrqponmlkjihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBA

REQUEST NO. 16: Documents sufficient to identify the date on which Applicant commenced

use of Applicant's Marks in connection with Applicant's Goods.

A diligent search of Applicant's records has uncovered no such documents but Applicant

reserves the right to supplement these responses.

REQUEST NO. 17: Documents sufficient to show the geographic area in which Applicant has

offered or currently is offering Applicant's Goods under Applicant's Marks.

A diligent search of Applicant's records has uncovered no such documents but Applicant

reserves the right to supplement these responses.



REQUESTzyxwvutsrqponmlkjihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBANO. 18: Documentssufficient to identify and describe the channelsof trade through

whichApplicant's Goods are offered under Applicant's Marks.

None exist

REQUEST NO. 19: All documents concerning any studies, searches, or investigations

conducted or prepared with respect to Applicant's Marks in connection with non-alcoholic

beverages, namely, soft drinksand fruit juices containingvitamins; including, but not limited to,

those conducted or prepared to determine the availability or the protectability of Applicant's

Marks, or to determine the existenceof any possible conflicts.

See response to Request No. one and response to Request Number 6

REQUEST NO. 20: All documents concerning any studies; searches, or investigations

conducted or prepared with respect to Applicant's Marks in connection with yogurt drinks, fruit

based snack food; including, but not limited to, those conducted or prepared to determine the

availability or the protectability of Applicant's Marks, or to determine the existence of any

possible conflicts.



See response to Request Number One

See Document 023

REQUEST NO. 21: All documents concernimg any communicationwith any advertising

agency or public relation firm regarding Applicant's Marksor Applicant's Goods.

REQUEST NO. 22: All documents and things concerning press releases, articles from trade

publications, news stories or news clippings, regardless of medium, referencing or containing

Applicant's Marks or any portion thereof.

None exist

REQUEST NO. 23: All visual identity manuals, brand identitymanuals, or trademark/service

mark manuals concerning Applicant's Marks.

Response to Requests 21, 22, and 23: None exist

REQUEST NO. 24: All documents concerning any assignment of Applicant's Marks.

See Document 024



REQUEST NO. 25: All documents concerning any license of Applicant's Marks.

None exist

REQUEST NO. 26: All documents concerning communication from or to consumers (including

complaints), correspondence, or consumer relations regarding Applicant's Marks.

None exist

REQUEST NO. 27: All documents concerning any public opinionpoll, report, study, focus

group, survey, market research, reports, summaries, investigations, tests, or other analysis, .

whether or not completed, concerning Applicant's Marks.

None exist



REQUEST NO. 28:zyxwvutsrqponmlkjihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBAAll documents concerning any public opinion poll, report, study, focus

group, survey, market research, summary, investigation, test or other analysis, whether or not

completed, concerning Applicant's Goods.

None exist

REQUEST NO. 29: All documents concerning experimental use(s) of the goods connected with

Applicant's Marks.

None exist

REQUEST NO. 30: All documents concerning any submissions to the u.s. Food and Drug

Administration ("FDA") of the goods connected with Applicant's Marks.

None exist



REQUEST NO. 31: All documents concerning the FDA's positionregarding brand name

confusion between Applicant's Mark and any of Opposer's Marks.

None exist

REQUEST NO. 32: All documents concerning internal communications regarding Opposer's

Marks.

None exist

REQUEST NO. 33: All packaging and labeling for Applicant's Goods.



REQUEST NO. 34:zyxwvutsrqponmlkjihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBAAll documents concerning the identities of your sales agents, sales

representatives and/or any other individuals who have offered to sell or have sold any of

Applicant'sproducts in connectionwith Applicant's Marks.

None exist

REQUEST NO. 35: All documents concerning samples of each and every advertising and/or

promotional item that contains Applicant's Marks and is used by Applicant to advertise and/or

promote the products offered under Applicant's Marks.

None exist

REQUEST NO. 36: All documents concerning any incidence of actual or possible confusion

between Opposer and Applicant as to source, sponsorship, connection, affiliation, or approval.



None existzyxwvutsrqponmlkjihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBA

REQUEST NO. 37: All documents concerning any incidence involving persons inquiring or

commentingabout any possible relationship between Opposerand Applicant.

None exist

REQUEST NO. 38: All documents, other than those documents created for purposes of this

proceeding, that concern, include or mention Opposer or Opposer's Goods.

Applicant objects to this request in that it is broad enough to include privileged communications

and work product communications. None exists except to the extent that the search report lists

Opposer's registration and names Opposer as the owner of such marks.



REQUEST NO. 39: All documents and things that you contend support a finding of no

likelihood of confusion between Opposer's Marks and Applicant's Marks.

As presently advised Opposer's website, the file wrappers for Opposer's registrations and

specifically the specimens submitted showing bulk packaging for Opposer's products. Applicant

reserves the right to supplement this response once discovery is completed.

REQUEST NO. 40: All documents that were reviewed, referenced, consulted, relied upon

and/or identified in responding to Opposer's First Set ofInterrogatories.

All those identified in the chart provided



REQUEST NO. 41: All documents concerning the denials you made in Applicant's Answer to

Opposer's Notice of Opposition.

All those identified in the chart and in the responses hereto

REQUEST NO. 42: All documents that Applicant intends to admit into evidence in this

proceeding.

As presently advised all those identified in the chart and inthese responses. Applicant reserves

the right to supplement this response as additional documents come into its possession.



REQUEST NO. 43:zyxwvutsrqponmlkjihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBAAll documents, other than those produced in response to any of the

foregoing requests, upon which Applicant intends to rely inconnection with this proceeding.

As presently advised none exist, however, Applicant reserves the right to supplement these

responses as additional documents come into its possession.

ie
90 New Montgomery Street
San Francisco, California 94105

CERTIFICATE OF SERVICE

1hereby certify that a true and correct copy of the APPLICANT'S RESPONSES· AND
OBJECTIONS TO OPPOSER'S DOCUMENT REQUESTS was served by FedEX, and by
email on January 21,2015 to:

TIFFANY A BLOFIELD
WINTHROP & WEINS TINE PA
225 SOUTH SIXTH STREET, SUITE 3500
MINNEAPOLIS, MN 55402
UNITED STATES
Blofield, Tiffany [TBlofield@winthrop.com]


